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Mpeoucnosne

Hctopusgd moaMTUYECKUX M MPaBOBBIX YYEHUM — 3TO OdHA
W3 HayYHBIX DUCLUILJIMH TOCYIapCTBEHHO-MPABOBOIO IIMKIA,
M3y4aeMbIX Ha IOpUINYECKUX (DaKyIbTeTaX BBICIIMX YYEOHBIX
3apeneHuit Poccun. B 4uciio TakMX OUCHMIUIMH BXOAST TaKKe
Teopus TOCyIapcTBa M IMpaBa, UCTOPUS OTEYECTBEHHOTO TroOCy-
IapcTBa W MpaBa, MCTOpPMS rocyaapcTBa M MpaBa 3apyOeKHBIX
CTpaH, KOHCTUTYLIMOHHOE MpaBo PoccuM, KOHCTUTYLIMOHHOE
NpaBo 3apyOeXHbIX CTPaH, aIMUHUCTPATUBHOE IPaBO.

Obsekm u3y4eHus UCmopuu NOAUMUYECKUX U NPABOBLIX
YUEeHULl — noaumu4ecKue u npagoevle yueHus 8 ux ucmopuuec-
Kom ceoeobpasuu. B paMKax maHHOW DUCUMILUIMHBI aHATU3UPY-
IOTCS MOJUTUKO-TIPABOBBIC YYEHMSI MBICIUTENE, HAUYMHAS C
IyOOKOM ApeBHOCTU U 3aKaHYMBasl COBpeMeHHOM smoxoil. Ilo-
3TOMY WCTOPHUS TMOJUTUYECKMX W IIPABOBBIX YUCHUI IMpPEaCcTaB-
€T coboit ucmopuiro ocoboeo pooa muicredesmenvHocmu. B
YKCJIe aBTOPOB, IPEICTABICHHBIX B KypCce UCTOPUM ITOJUTHUYEC-
KX W TIPaBOBBIX yUYeHUiIl, — rpedeckue coductel, Ilimaron u
Apucroreib, ®oma AxkBuUHCKUI M Mapcunuit IlagyaHckuid,
Kant u I'erenb, Kenb3zeH 1 MapuTeH U MHOTHE Jp.

Hcropust MOJUTUYECKUX U MPABOBbIX YYEHUI HamboJiee Tec-
HO CBSI3aHA C TEOPMEM rocymapcTBa M MpaBa, HO OTJAWYAET 3TU
JIBE€ Hay4YyHble TUCLUMIUIMHBI ciaeaytoiee. Teopusl rocymapctBa U
npaBa — 3TO CUCTEMaTU3alusl 3HAHWI O COBPEMEHHOM Tocyaap-
CTBE U JEUCTByIOIIEM ceilyac mpaBe. Teopus rocymapctBa W
npaBa — HEKWI OOIIMI OPUEHTUP IJIS CETOAHSIIHETO MpaKTh-
Kytoliero opucta. Mcropusi MOJUTUYECKUMX U MPaBOBBIX yYe-
HUIl — 3TO CUCTeMAaTU3allus MHOTOBEKOBOI'O OITbITa WHAVMBUIY-
aJIbBHOTO OCMBICJIEHHSI TOCYIapCTBEHHO-IIPABOBBIX SIBJCHUM.

KakoBa noruyeckast CTpyKTypa MNOJUMTUYECKOTO W MPAaBOBOIO
yueHus? YdeHue, WM JOKTPUHA, IPEANoJiaracT HaJIM4ue TpeX
3JIEMEHTOB:
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1) mormyeckoii OCHOBHI, OOBeAMHAIONIEH MU(DOIOTHUIO, Du-
Jnocoduio (pelISITUBU3M, CKENTUIIM3M, arHOCTUIIM3M, pallloHa-
JIM3M U JIp.), PEIUTHIO, HAayKy (IICHXOJIOTHS, OMOJIOTHSI, COLIMO-
JIOTHS M 1Ip.);

2) comepXaHUs: pellleHrue TOW WIM WHOM IOJIUTUYECKON M
MpaBOBOI IIPOOJEMBI (00OCHOBaHME IOTOBOPHOTO ITPOMCXOXK-
IIEeHUsI TOCyAapCTBa, CyBepeHUTEeTa rocydapcTBa WM Ip.);

3) mporpaMMHO#1 4acTH, T.€. BBIBOJA, KOTOPBIA [eiaeT cam
aBTOpP, WIM BBIBOJA, KOTOPHIA JIOTUMHO BHITEKACT M3 €r0 yYCHMUS.
Ha ocHoBaHumM ucciaenoBaHUs TPOrpaMMHOM YacTW ITOJIUTH-
YeCKOIro WIM NPaBOBOIO YUYEHHUsS MOXKHO IPUYMUCIUTL yKa3aH-
HOE yuyeHHe K TOMY WM MHOMY HallpaBJIeHUIO (IIIKOJIE) MOJUTHU-
YECKOM WIM TPaBOBOM MBICIM: COLIMOJOTMYECKON IIKOJIe IIpaBa,
IIKOJIE IOPUAMYECKOTO TMO3UTHBU3MA, ITOJIUTUIECKOMY pedop-
MM3MY WM pamgdKaau3My | Ip.

3aueM OymyliMM OpUCTaM U3y4yaTb WCTOPUIO TOJUTUYECKUX
W TIPaBOBBIX YUeHMI1?

DTOT Kypc — CBOEro poja IIKoja IUTIopaau3Ma ITOJUTHYEeC-
KOTO M IIPaBOBOIO MBIIIJIEHUS, a TAKOE MBIIUICHNE COOTBET-
CTBYET OCHOBaM OTKPHITOTO MH(OPMAIIMOHHOTO OOIIeCTBa, B
KOTOpPOM HUKTO He 00JIagaeT MOHOIOJME Ha MCTUHHOE MOHU-
MaHUe TOJUTUKO-TIPABOBOM NECTBUTEIbHOCTH.

DTOT Kypc MpemocTaBisieT CTyIeHTaM BO3MOXHOCTh ITO3Ha-
KOMUTBCS C Pa3IMYHBIMU KOHKYPHUPYIOIIMMM MEXIy COOOM
crnocobaMy apryMeHTallMi, KOTOPblE MOXKHO HMCITOIb30BaTh IS
000CHOBaHMSI TOTO WIM WHOTO ITOJIMTUKO-IIPAaBOBOIO Te3Hca.
M3zyuenune MCTOpUM MOJUTUYECKMX W MPABOBBIX YUCHUI ITO3BO-
JINT CTyJeHTaM OOHApYXUTh TaKKe YCTOMYMBOCTh U ITOBTOpsIE-
MOCTh HEKOTOPBIX ITOJMTUKO-TIPABOBBIX ITPOOJIEM Ha IIPOTSLKe-
HUM BeKoB. [103TOMYy OCBOMTBH KypC MCTOPUM ITOJIUTUYECKUX W
MPaBOBBIX YUEHUI — 3HAUWT CHENaTh ellle OAWH Iar BIlepem K
TMIOHMMAaHUIO CYIITHOCTH TOJUTUKO-TIPABOBBIX SIBJICHUIA.

McTouHrMKOM 3HAaHMII O MOJUTUKO-IIPABOBBIX YYEHUSX ITPO-
[IUIOTO ¥ HACTOSILETO CIYyXKaT UCMOPUYecKu 3HA4UMble TIOJATHU-
KO-TIDaBOBBIE ITPOM3BEACHUSI. DTOMY KPUTEPHUIO COOTBETCTBYIOT:

* IIPOM3BEACHUsI, KOTOphIE TTOBIMSIA HA MUPOBO33PEHHE CO-
BPEMEHHUKOB aBTOPOB 3TUX NMPOM3BEIEHUI M OKa3ajld 3HAYM-
TeJIbHOE BO3IEICTBME Ha pa3BUTHUE IOCJICOYIONIEe MOJIUTUKO-
npaBoBoii Mbiciu. Hanpumep, pabora Ilnatona «['ocymapcTBo»
(IV B. mo H.3.) OKa3anach B BBICHICH CTENIEHM aKTyaJIbHOM JUIS
T. Mopa, HammcaBiiero «Yronuwo» (XVI B.); umen ApucToTe-
JIs1, BhICKa3aHHBIe MM B pabote «[lomutuka» (IV B. mo H.3.),

BHOBb 3a3Bydanu B paborax Pombl AkBUHCKOro «Cymma Teo-
norun», «O TpaBIeHWM rocymapeit», HanucaHHBIX B XIII B.
B cBoio ouepeapr paboTel (paniy3ckoro ¢duiocodpa XX B.
XK. Maputena («YenoBek 1 rocymapctBo», «IIpaBa yenoBeka u
€CTeCTBEHHBII 3aKOH») TakXe KOHIIETITYyaJlbHO CBS3aHBI C pado-
Toii Mombl AkBUHCKOrO «Cymma Teonoruu» (XIII B.);

* IIpOM3BEIEHUsI, KOTOPbIe OKa3aJi KOJIOCCAIbHOE BO3IEii-
CTBHE Ha COBPEMEHHHMKOB. ABTOPOB 3THX ITPOM3BEACHUI MOX-
HO Ha3BaTh «pynopamu smoxu». Hampumep, M3BeCTHO, 4TO pa-
6ota III. MoHTeckbe «O myxe 3aKOHOB», ONMYOJIMKOBaHHAasI B
1755 r., B TeyeHMe TOCJEAYIOIIMX IOJyTopa JieT BhlAepKaja
okojio 20 m3ganuii B 3anmagHoii EBpome. DToT hakT cBUIETENh-
CTBYET O TOM, 4TO MOHTECKbe yXe TP XU3HU ObLI U3BECTHHIM
MOJIMTUYECKMM M TIPaBOBBIM MEICaUTENeM. Jlpyroit mpumep
npvxu3HeHHoi usBecTHocTM — K. Mapkc u ®@. Dureanc. Mx
«Manudect KommyHucTrdeckoir mapTum» ObLT OITyOJIMKOBaH
Ha HeMelIKOM M (bpaHIIy3CKOM sI3bIKax B 1848 T., Ha aHTIMIiC-
koM — B 1850 ., Bckope MOSIBWIMCH HAaTCKOE, IMOJbCKOE, a 3a-
TeM PYCCKOE M aMEepUKaHCKOE M3IaHus;

* TIIpOM3BEACHUS, KOTOphIE HEe IMOJYYMJIA IIMMPOKOIN M3BECT-
HOCTU TIPU XM3HU aBTOpa, HO 3HAYMTEJIBHO MO3IHEe UX MHTENI-
JIeKTyaJlbHasl LIEHHOCTh OblIa Impu3HaHa. Hampumep, paGoTh
uTabsgHcKoro ¢wmiocoda JIx. Buko «O enmHCTBEeHHOM Hadaje
¥ eIMHCTBEHHOI 1ienu BceoOiero mpapa» (1720), «OcHoBaHMS
HOBOII Hayku 00 oOmieil mpupome Haumit» (1725) momyuwmnm
MIpU3HAHWE JUIIb CIYCTS IIOYTU CTojieTHe. M3BeCcTHO, 4TO B
CBOMX MCCIIEIOBAaHMIX MCTOPMU pa3BUTHUS IpaBa Buko Ha cro-
JIeTUE Omepeana IIpeAcTaBUTENeli HEMEIKONW HCTOPUYECKOM
IIKOJIBI TTpaBa.

Kakux mpIcauTeneil m3ydaloT B Kypce MUCTOPUU TOJIMTHUYEC-
KX M TPaBOBBIX yuyeHMI? MOXHO BBIACIUTH CIIEIYIOIINE
TPYMITBI MBICTIUTENE B 3aBUCMMOCTHU OT WX pPoja 3aHSITHIA:

* chunocoger: Tpedeckue coductel, IlmatoH, Apucrorensb,
Jlokk, Cnimao3a, Kant, I'ereas, MaputeH u np;

* ropucmsel: puMckue wopuctbl, bomen, Monteckre, Ca-
BuHBH, [lyxTa, OctuH, Beproom, Kenb3en, IlayHun u np;

* ucmopuku: ITonn6uii, Buko, Tatuiies;

* coyuonoeu: Konr, CneHcep;

* noaumuyecxkue desmeau: IlepecBeroB, babed, Crepanc-
KWW, 1eKaOpPUCTHI.
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Tema 1. CTAHOBJIEHUE N PASBUTUE
MOJIMTUKO-MNPABOBOM MOEONOIM NN

CraHOBJIEHHE M Pa3BUTHE IOJUTUKO-TIPABOBOM MIECOJOTUN
MOXHO TIpOCJIEINTb, aHAJTU3UPYs CcolepKaHWe IMOJUTHUIECKUX
W TPaBOBBIX YYEHUI C INIyOOKOM JPEBHOCTH.

CopepxaHue IIOJUTUYECKMX M IIPABOBBIX YYEHMH OIIpe-
JensieTcsl TeMaMy, BhIOpaHHBIMU Pa3IMYHBIMU aBTOpaMu JJisl
ocMmbIcieHus. HeTpynHO 3aMeTuTh, YTO B MX BBIOOpE CYIIE-
CTBYET HEKOTOpasl 3aKOHOMEepHOCTh. Ha 3TOT BBIOOp OKa3bIBaeT
BIMSIHUE OIpele/ieHHasl collialibHas cpena (3KOHOMUYecKasl,
KYJIBTYpHasl, TIOJIUTUYeCKas, MpaBoBasi). DTa cpeaa MOXKeT Cy-
IIECTBEHHO MEHSTHCSI OT OJHOI B3MOXM K APYroi, OT OJZHON
CTpaHbl K JPYroii, MO3TOMY MOJUTUKO-IIPABOBbIE YUEHUS Pa3-
BUBAIOTCS HepaBHOMepHO. IIpuMepaMu MHTEHCHUBHOTO pa3BU-
THUSI TIOTUTAYECKON M MPaBOBOM MBICIM MOTYT CIY:KUTh YYEHUS
rpedeckux coductoB (V B. 10 H.3.) U (PaHILY3CKUX ITPOCBETHU-
teneir (XVIII B.).

Ha ¢dakrop 00yCIOBIEHHOCTH TMOJIUTUYECKUX M ITPABOBBIX
YU4eHUH cOLIMaJIbHOM cpefoit oOpaTy BHUMaHME POCCUMCKUIA
npasoBen, bopuc Hukonaesnu Yuuyepun. OH cuuTa, 4To IO-
CKOJIBKY B JApPEBHEM MUpE He ObLIO LIEPKBU M TPaXKIaHCKOIO
O0IIeCTBa B COBPEMEHHOM MX MOHUMAHUM, TO «ITOJUTUYECKUI
CO103 OBUT HayaJIoM BCETO». DTO HAIJIO COOTBETCTBYIOIIEE OT-
paxXeHue B TOJUTUYECKON MBICIM APEeBHUX TIpekoB: «locy-
JIapCTBO IIPEACTABIISUIOCHh IPeBHUM ¢uitocodaM eCTeCTBEHHBIM
obpa3oBaHMEM, KOPHU KOTOPOTO CKPBIBAJIMCH B TTYOOKOM IpeB-
HOCTW». DTOoMy Te3ucy UnmuepnHa BITOJIHE COOTBETCTBYET, Ha-
npuMep, npencrapiaeHue IlnaToHa o ToM, 4TO rocyJapcTBO BO3-
HUKaeT B CHUJY OYEBUIHOCTH OOIIECTBEHHOTO pas3iesieHus
Tpyda. AHaJOTMYHOE TMOHUMAHMWE CBSI3M MEXIy TIpedyecKoit
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KU3HBIO U TIOJUTHUKO-TPABOBHIMU YUYEHUSIMU TOTO BpeMeEHU
MOXHO OOHApyXWTb y aMepPUKaHCKOro uccieaosateisi B. Buib-
coHa, BrocjieacTBuu craBiiero npesugeHroM CIIA. B. Buib-
COH MoJjiarajl, 4to «B I'peruu TpyaHO HaWTH CIebl TOJUTUYEC-
KOW MBICIIH, CTpeMsIIIeicsl OrpaHUYUTh OOIIECTBEHHYIO BJAcCTh
BO MM HEOTYYXIAaeMbIX MpaB JUYHOCTU. Kak B rpedeckom,
TaK U B PUMCKOM IIpeICTaBJICHUM MPaBUTEIbLCTBEHHAs BJIACTb
OblIa CTOJIb Xe IpeBHel, Kak U caMO OOILeCTBO, OHA OblIa €ro
BEPHBIM OTPaXXEHUEM W BOILIOILIECHUEM».

B smoxy cpenHux BekoB chopMHUpOBaiach XpUCTUAHCKAas
nepkoBb. I1o MHeHuio b.H. YnuepuHa, B 3TO BpeMsl «ITOJIUTH-
YeCcKOe MBIIUICHUE BPaIlajoch BOKPYT CIiopa MeXIy CBETCKOM
BJIACTbIO U LIEPKOBHOI». SIpKoe TOMy TMOATBEpXKACHUE — TOJIM-
THUKO-TIpaBoBoe yueHue oMbl AKBUHCKOTO.

B Hogoe Bpemst, mo mHennio b.H. Unuepuna, B 3anagHoit
EBpone mpoucxomsrt cyiiecTBeHHble U3MeHeHUs: «Bo3nBuraer-
¢sl HOBOE TOCYAApCTBO, BO3BBIIIASICh HAaA 1IEPKOBbIO U Tpax-
JaHCKUM ob1iiecTBoM. Criop 3aKaHUMBAETCS B MOJb3y CBETCKOM
BiaacTu. McxoaHast TOUKA MBIIIJICHUS] MHAsI, HEXENIU B IPEBHEM
mupe. Meicniutean HoBoro BpeMeHM BUAEIU Tiepen coOoil He
BeKaMU YCTaHOBJIEHHBINM. MOJIUTUYECKUI OpraHu3M, a Xaoc
CpeIHEBEKOBBIX CMJI, CTOJKHOBEHME BiacTeil. ['ocymapcTBo
MPEACTABISTIOCh UM HEOOXOAUMBIM BBIXOAOM M3 aHapXuu. 3a-
O0OTUINCH 00 YCTAaHOBJIEHUU TMEePBOHAYANIBHBIX YCIOBUI 0OIIe-
KUTUSI, U TIPEXAe BCEro BJIACTU, OXpaHSIOUIeH MOpsAaoK. DTu
YCJIOBUSI OHM BBIBOAWJIM JOTMYECKMM IMyTeM M3 TpeOOBaHUIt
pasymMHOro o6uIiexuTus». OCHOBBIBasiCb Ha 3TOM B3rsiae Yu-
YyepuHa, MOXHO OOBSICHUTH TosiBiecHHe B XVI B. Teopum rocy-
JIApCTBEHHOTO cyBepeHUTeTa bojaeHa, B COOTBETCTBUU C KOTO-
poii CpelCcTBOM IMPEOJOJeHUS CPEeIHEBEKOBOIO Xaoca BO
®paHUMM Morja CcTaTh TOJBKO CMJIbHAs ToOCyJapCTBeHHasl
BiacTh. Takoit B3rsan YnuepuHa momoraeT Takke OOBSICHUTH
MOMCK palMOHAJIbHOTO OOBbSICHEHMS rocygapctBa B XVII—
XVIII BB., KoTopslii Bem MHorue ¢uinocodsl (I'poumii, I'odoc,
Jlokk, Pycco u ap.). Dtu dunocodsl caenaam BbIBOI, YTO B OC-
HOBE TocyJapcTBa JICXKUT OOIIECTBEHHbBINM JOTOBOP.

OO0bsicHeHUe crielu(UKY MMOJUTUIECKOTO MbllieHus B EB-
porne B KoHie XIX Havame XX B., MOXHO, B YaCTHOCTH, Haii-
TM y ¢paHiy3ckoro yueHoro Kappe ne Manwbepra, KOTophiii B
pabote «K Bompocy 00 oOlueil Teopuu rocygapcTba» Mucal
cnenytomee: «C 1871 mo 1914 rom Mup IOMKeH OBLT XUTh
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B YCJIOBUSIX BO3pACTAIOIIE yrpo3bl HEMELIKOW IrereMOHUM... TeM
caMbIM, B MWIMTapu30BaHHOM EBpore, Bcerma rotoBoil BCTy-
MMUTh B BOIHY, KOHLENT rOCyJapCTBa INIABHBIM 0OPa3oM: pa3BU-
BaJICsl B HAIIPaBJICHUM WEH CWJIBI, MOTYILIECTBA, W, CJIeAOBATE b~
HO, TOCIIOJCTBA Hall MHIVBUIAMU HAILMOHAJILHOTO COOOIIECTBA».
IMoarBepxxaeHneM 3TOro BbIBoma Majbbepra SIBISIOTCS, Halpu-
Mep, OIpeleeHre TocyaapcTBa DHTIeNbca, ISl KOTOPOTo rocy-
JIapCTBO BBICTYNAJIO OpPYyAMEM TOCIOACTBA OJHOIO Kjacca Haj
IPYTUM, WIKM OIpeneieHne TocyaapcTBa, npemioxeHHoe M. Be-
O6epoM, IS KOTOPOTO TOCYIapCTBO CBOIMJIOCH K MOHOMOJMU Ha
JIETUTUMHOE TIPUMEHEHNE (PU3NIECKOTO HACUIIUSI.

HTak, MOXHO clieiaTh BBIBOM, YTO IUISI JIYYIIEro TOHUMAaHUSI
00YCJIOBJIGHHOCTU TOJIMTUKO-IIPABOBLIX YYCHMI COLUAIBHOM
cpenoit GoJbIIas poib MPUHAMIEKUT COLMOIOTUN 3HAHMSL.

Korzma n rae Bnepsble cran ynTaThed yueOHbI Kype «McTo-
pUs TTOJUTUYECKUX U TPABOBBIX YYCHUI»?

BriepBeie B Poccum kypc «McTtopmsa MOIUTUYECKUX yde-
Huit» cran yutatbesd B 60-e 1r. XIX B. B MOCKOBCKOM YHU-
Bepcutetre. b.H. Ynuepnn msman «McToprio moanmTUIecKUX
yuyeHui» B niath ToMax (1869—1902). B sTtom Kypce paccmar-
pPUBAIMCh HE TOJHKO MOJIUTUYECKHE, HO U TPAaBOBbIC YUYECHUS.
Crnenyet 3ametnTh, uro B AHImMM n CIIA m3nanus, B Kakoii-
TO CTEMEHM MOMOOHBbIE MSITUTOMHOMY H3AaHUl0 YudepuHa,
MOSIBIJTMCH TUINL B Hadase XX B. (B AHImM — paborta Kap-
naitnoB (RW. et AJ. Carlyle) «Mcropust cpeaHeBEeKOBOM TOJIU-
Tdeckoi Teopun Ha 3amanme» (1903); B CILIA — TpeXTOMHUK
Hanunara (W.D. Dunning) «/cTopusi mOIMTUYECKUX TEOPUIi»
(1902—1920)).

B xonne XIX B. B Poccny mosBISIOTCST KypChl JEKIIAN O
ncropuu punocodpun npasa. B Kazanu I.®. IllepiieHeBuy u3-
naet «Mcroputo ¢unocopun mnpapa» (1896), I1.U. Hosropon-
neB B MockBe — «Mcropuwo dunococbun mpaBa» (1897), B
Cankr-Ilerepoypre H.M. KopkynoB — «Mcroputo dunmocopnm
npaBa» (1898), B Kuese E.H. TpyOenukoii nmedyataer «Jlexkium
no ucropuu ¢punocopun npasa» (1901). B 3tux Kypcax Takke
paccMaTpuBaiach M MOJUTUYECKAs TTPOGIeMaTHKa.

DT KHUTU TI0 UCTOPUM TTOJIMTUUECKUX YYSHUM U TI0 UCTO-
pun puiocodun TpaBa MPeACTaBISIIOT OO0l UCTOKH COBpE-
' MEHHOTO OTEYeCTBEHHOTO Y4eOGHOTO Kypca MOI Ha3BaHUEM
«McTopusi MOMUTUYECKNUX Y TIPABOBBIX YUCHUII».
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B coBetckoe BpeMst yueOHbII Kype «MCcTOpUS MOMUTUYECKUX
U TIPaBOBBIX YYEHWil» IEIWJICA Ha JBa IepuoJa — JIOMapK-
CUCTCKUI M MapKcUCTCKMA. CUMTAIOCh, YTO C TOSIBICHHEM
MapKCHUCTCKOTO TOJIUTUKO-IIPABOBOTO yYEeHUSI MPOM3O0LIET pa-
IUKaJbHBIN TIepeBOPOT B YUCHUSIX O TOCydapcTBe M TpaBe. B
HacTosIllIee BpeMs TAKOrO poJa MIEOJOTMYECKMIl TOCTYJaT
MPeoaoJieH, U MapKCUCTCKOE YUYeHUE O TOCyJapcTBe U IpaBe
3aHMMAET TOJIbKO OJHY W3 HMII TTOJMTHKO-TIPABOBOTO IUCKYp-
ca, OTHOCSIIIIETOCSI KO BTOpoii mojioBuHe XIX B.

Kak ucTopust MoJuTHYeCKNX W MPaBOBLIX YUCHMIT CBSI3aHa C
COBPEMEHHOCTHIO?

Creayet NMpU3HATD, YTO CYLIECTBYIOT BEYHBIC TEMBI MOJIMTHU-
KO-TIPaBOBOTO ITHMCKypCa Hapsiy C MOCTOSIHHO BO3HUKAIOIIUMU
HOBBIMU. DTHU BEUHbIC TeMbI IPOJOJIKAIOT BOJHOBATh KaXkIOE
HOBOE TOKOJIEHUE MBICISIUX moaeii. [TosTomy B HacTosiee
BpeMsI I KOMITETEHTHOTO PeLIeHUsT TOW WM MHOW TTOJUTHKO-
MPaBoOBOil TIPOOJIEMBI HEOOXOAMMO 3HAHUE TPaIMLMIl UX pac-
CMOTpPEHHUSI B TIPOILIOM, MPEXIe BCEr0 3HAHWE Pa3IUYHBIX
CITOCOOOB apryMEHTALlMU B MOJIb3Y TOTO WM APYrOro PelleHus
MOJIUTUKO-TIPABOBOI MPOOJIEMBI.

Kakue xe TeMBbl TOJUTUKO-TIPABOBOTO IUCKYpCa, MOTY4YMB-
e CBOE pAacCMOTPEHUE B IPOIIIOM, He TMOTEepsId CBOEH aK-
TyaJJbHOCTU U B HaCTOsILee Bpemsi?

1. Kaxum doaxncno 66tme eocydapcmeo ¢ XXI 6.: mpaBOBBIM
(«<MUHUMAJIbHBIM») WJIM COLIMATbHBIM (TOCYIApCTBOM <«BCEOO-
1ero OJIaroJeHCTBUSI»)?

YuyeHHe 0 MPaBOBOM TOCYyIapcTBe o(opMuIach elle B mep-
Boit Tpetn XIX B. B 'epMannm. D10 yueHMe pa3BUBaId HEMeEIl-
kue npaBoBenbl P. Momb, P. I'meiict, FO. Tams n ap. Ho 310
yUeHME He TOTepsIo CBOMX MPUBEPKEHIIEB U B KOHIE XX B. B
KayecTBe NpUMepa MOXHO Ha3BaTh P. Hosuka, aBTopa KHMTHU
«AHapxus: rocymapctBo 1 yronus» (1974), mpodeccopa puio-
copun T'apBapackoro yumBepcuteta. P. Ho3mk — ctopoHHMK
KOHIIETILIMY TTPAaBOBOTO TOCYyAapCTBa M IMPOTUBHUK KOHIIEIIIINN
COLIMAJILHOTO TOCyJapcTBa. 3aMeTUM, 4TO CaMO TOSIBICHUE
9TOI paboThI BIOMHE 00BsICHUMO. Benb mmeHHo Ha 1970-e 1T.
MPUXOAUTCS, KaK MUIIET OAUH M3 COBPEMEHHBIX HCCIIenoBaTe-
JIel, «KpU3UC rocylapcTBa BCeoOUIero 0arofeHCTBUSI, Hab0-
NABIIMICA B MHIYCTPHAIIbHBIX o6lIecTBaX. OH Mocesisl COMHe-
HUE BO BCEMOTYIIECTBE TOCYIapCTBa M €ro CIIOCOOHOCTSIX
MMPUHOPABJIMBATLCS K JIIOOBIM U3MEHEHMSIM>.
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ABTOp KHUTH «AHapXusl: TOCYJApCTBO U YTOINUSI» CUMTACT,
YTO TOJBKO <«MMHHMAJbHOE TOCYIApCTBO» SIBISIETCS €IUH-
CTBEHHBIM THUIIOM TOCYIApCTBa, KOTOPBIM MOXKHO OIpaBAaTh,
MOCKOJIbKY «MWHMMAaJIbHOE TOCYIapCTBO» HE HapyllaeT IIpaB
uHauBUAa. OYHKIMU TaKOTO TOCYJAPCTBA CBOASATCS MCKITIOUU-
TEJbHO K 3alllUTe OT HACWJIMsS, BOPOBCTBAa, OOMaHa U MpOBEJe-
HUIO B XU3Hb JOroBOpOB. [Ipy 3TOM rocymapcTtBo AOJIKHO
OBITb HEBOCIIPUMMYHMBO K COLIMAJIBHBIM IMpoOJeMaM U K Ipo-
OJleMaM 3alMTBl OKpyXatoiiei cpenbl. CBOOOIHOE OOIIECTBO,
no Hosuky, He moImycKaeT yCTaHOBJICHUSI «MOIEJIeH pacrpene-
JIEHUsI», TaK KaK 3TO BeleT K BMEIATEJILCTBY B IpaBa 4yejoBe-
Ka. [ocymapcTBo HE3aKOHHO TIPUCBOMIIO cebe MpaBo 0OOraiarhb
olHUX 3a cyeT Apyrux. Ho3uk KpuTukyeT Takxke ¢akThl HC-
MMOJIb30BaHUS TOCydapcTBa JUISI CBOMX ILieJieil pa3sIuYyHbIMU
MOIIHBIMU SKOHOMWYEeCKUMU rpynmnamu. [1lo mHeHuo Hosuka,
«MUHUMAaJIbHOE TOCYdapCTBO», OOJIaaeT CACAYIOIIMMU TOCTO-
WHCTBaMMU:

* paccMaTpMBaeT Hac KaK WHIWBMIOB, IMpaBa KOTOPBIX
HeJIb3s HU HapyIIUThb, HU MCIOJB30BaTh B KAYeCTBE CPEACTB
WIM OPYIUHN JPYTUX JONEH; OHO BUIMUT B HAC JIMYHOCTU W 3a-
IIMIIACT Hallle TOCTOMHCTBO;

* SIBISIETCSI «MUHUMAJIbHO XKeJlaeMOM 1IeJblo» JIIOIeH,
CKXKIYIIUX TTOJUTUYECKON BIACTM WM MAaHUITYJIMPOBAHMS TOCY-
JAPCTBOM WJIM KEJIAIOIIUX SKOHOMMUYECKHMX BBITOI».

CoBpemeHHBIM HeMelkui mpaBoBen O. Xedde ckernrrmyec-
K OTHOCHUTCSI K TEOPETHMYECKOM MO3UIIMU, KOTOPOI TTPUAEPXKM-
Baetcsa P. Hosmk. Xedde ormaer mpeamoureHre KOHLETITAN
COLIMAJIBHOTO TOCYIAapCTBa, TaK KaK CYUTAET, YTO MOAETb MU-
HUMAJIBHOTO TOCYIapCTBa HepeasibHa JIJIsi COBPEMEHHBIX Pa3BU-
ThIX cTpaH. OH CUUTAeT, YTO €CJM MMHUMAJIbHOE TOCyIapCTBO
MpearojaraeT IMPU3HAHWE TPaXIAHCKUX U ITOJUTUYECKUX
MpaB, TO OHO HE MOXET He 3a00TUTBLCSI O CO3JAHUU SKOHOMU-
YECKHUX, COLMATIbHBIX M TOJUTUYECKUX YCIOBHUI ISl UX obec-
“nieyeHns1. CormacHo joruke Xedde MMEHHO COLMAIbHOE TOCYy-
IapCTBO SBJISIETCS YCJIOBUEM MMHUMAIbHOTO (IIPaBOBOTO)
roCyIapcTBa.

OO6palasich K KOHUEIMLWU COLIMAJIbHOTO TOCYIApCTBa, MbI
CTaJIKMBAeMCsl ¢ HOBOM MpO0JIeMOil — KaKoi CMBIC/ BKJIAIbIBa-
eTCsl B CaMO TIOHSITHE «COLIMalbHOE rocyaapctBo»? Uro Takoe
COLMAIbHOE TOCYIAPCTBO: TOCYAapCTBO «BCEOOILEro OJaromeH-
CTBUSI», KOTOPOE IOJDKHO OOECIIEUMTD JIIOMSIM IIPaBO Ha «CTPEeM-

JIEHHE K CYaCThlO», WIM Xe€ 3TO TaKoe TOoCyIapCTBO, KOTOPOe
JIOJKHO 00ECIIeYUTh JIUIIb YCIOBUS UISI MAKCUMAJIbHOTO CaMO-
BbIpaXeHUs moaeii? OauH M3 CTOPOHHUKOB MOJENU COLMAIb-
Horo rocygapctBa — Kapm I'yvHap Miopnanb, IMIBEACKHI 3KO-
HOMMCT U TOJUTUYECKUI esaTe]Ib, aBTOP KHUTU «3a Tpeaeibl
rocygapcTBa OjarogeHcTBUs». [log rocygapcTBoM OJiaroieH-
ctBUs Miopaaib MOHUMAET TOCYAapCTBO CO CMEIIaHHOM KO-
HOMMKOW, NTOJIMTUYECKUI NPOLIECC B HEM IIOCTaBJIEH IO pac-
IIMPEHHBIM KOHTPOJIb HApPOAa M TPEOAOJICHBI MICOJOTMUECKUe
pa3Horjacus B OOIISCTBE.

OmHaKo HEKOTOpbIe COBpeMeHHbIe (HIIocOdbl, He OTpULIast
caMoii MOJIEJIM COLIMAJIBHOTO TOCYIapCTBa, CAEPXKAHHO OLCHM-
BalOT BO3MOXXHOCTH BOILIOIICHUSI 3TOM MOIEIN TOCYIapcTBa Ha
npaktuke. OHU TBITAIOTCS OTBETUTh Ha BOIPOC: Oe3ynpedyHa
1 cama 1o cebe MoJesib COLMAlbHOTO rocyaapcTBa? AHamu3
9TOM MOIEeIM OOHapyXKMBaeT MHOTO ee cJIa0bIX cTOpoH. Panbd
HappeHnopd, coBpeMeHHBIIT HEMELKUI (IIOcCOo(d, BBIIEISIET, B
YACTHOCTH, CJIeAyIolIre cjaOble CTOPOHBI: COLIMAbHOE TOCY-
JIIapCTBO HyXIaeTcs B (OPMUPOBAHUM IOIMOJHUTEIBbHON Ol0-
POKpaTHM, KOTOpasi He CIIOCOOHA pasmIsiieTh UCTUHHOE TI0JIO-
>)XKeHUEe WHAWBUAA; OHO CTOUT JOPOTO, MO3TOMY HESICHO, YTO
neaTh, KOIJa HAcTymaeT SKOHOMUYECKMI craa; B OCHOBE CO-
LIMAJIBHOTO TOCYAapCTBa HAXOOUTCS TiepepacnpeiesieHue I0X0-
JIOB OT OOraThiX K OEJHBIM CJIOSIM, YTO SIBJISIETCS YIpO30il poc-
Ty 3(G@EKTUBHOCTM 3KOHOMHUKH, COLMAIbHOE TOCYIapCTBO
MpeAroiaraeT pacliMpeHue 4YKciia ToJiydaTesieil coluuanibHOM
ITOMOIIIM, KOTOPOE BBI3BIBACTCS JUIMTEIbHBIM 00y4eHUEM MOJIO-
IeXU W JOJTOM MPOAOJIKUTEBHOCTBIO KU3HU TEHCUOHEPOB,
YTO TpebyeT JOMOJHUTEIHLHOTO (DMHAHCUPOBAaHUS; HEBO3MOX-
HO peaJibHO (pMHAHCUPOBATh TOPOrOCTOSIIINE TEXHUYSCKIE HO-
BOBBEJICHUSI, HAIIPUMEDP COBPEMEHHYI0 MEIULIMHCKYIO TEXHUKY.
Taxkast cuTyaums NPUBOAMT K TPYAHOPA3PELIMMOMY BOIIPOCY:
KaK OOBSICHUTH IOJIYYaTe/IsIM COLIMAIBHOM MTOMOIIM, YTO B OJI-
HUX pailOHHBIX OOJIBHUIIAX €CTh COBPEMEHHBIE OecIIaTHbIC
CcpelncTBa MEIUIIMHCKON OUArHOCTUKM, a B IPYTMX 3TOTO HET?
OpnHako [dappeHmopd He mpemjiaracT OTKa3aTbCs OT MOICIH
COLIMAJILHOTO TOCYAAapCTBa, CUMTAsl, YTO HYXKHO CKOPPEKTHUPO-
BaTh peAIM3aII0 3TON MOIEIM Ha MPAKTUKE: WHCTUTYT TOCY-
JAPCTBEHHOTO MXXIWBEHUECTBA CJIEAYeT 3aMEHUTh MHCTUTYTOM
COLIMAILHOTO YYacTUsI B pacXojax TrocyJapcTBa; MPUMEHSITh
MIPUHIIMIT BO3BPAaTHOM CCYABI IJIT MOJIOACXKHU U T.M. 3aMETHUM,
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yto B ®PI' MHOTO chemaHo mis cO3AaHUs COLIMAIBHOTO TOCY-
napctBa (B @PI' neiictByer CoLMalibHBIN KOAEKC, KOTOPBIA CO-
crout u3 10 ToMOB).

2. Kakxum Ooaxcno Obimb cosepuieHHoe eocydapcmeo?
MoOXXHO M CYIIECTBYIOIIME Ceyac B MMpPE TOCydapcTBa WIN
XOTSI ObI OJHO M3 HUX OXapaKTepU30BaTb KaK <«IE€HCTBUTENb-
HOCTb HpaBCTBEHHOM uaewn», «iectBue bora B mupe» (I'e-
rejb)? Ecim yTBepAWTENIBHO OTBETUTh HAa TOCTABJICHHBIM BOI-
poc, TO TepsieT CBOe 3HaUEHME PACCMOTPEHME BOIPOCA O IMpaBe
WHIVBHUIOB Ha COMPOTUBJICHUE TOCYIAapCTBEHHOM BiacTh. Ecmu
OTBET OTPULIATEIbHBIN, TO CTAHOBUTCSI TIPABOMEPHBIM BOITPOC O
dopMax BO3MOXHOTO WJIM JOIYCTUMOTO COIPOTHBIICHUSI TOCY-
JIapCTBEHHOW BllacTU. B pamkKax MCTOpUU MOJUTHYECKOU U
MPaBOBOM MBICIM MOXHO BCTPETUTh apryMEHThl B IIOJb3Y
youiictea TupaHa (Poma AxkBuHckuii, 2K.-2K. Pycco), peBoio-
o (A.H. Pagumes, nexkabpuctel, K. Mapkc), a Takxke ap-
TYMEHTBl TIPOTMBHUKOB MCITOJIb30BAHUSI 3TUX pPaIUKaTbHBIX
¢GopM cONpOTHBIICHNS rocymapcTBeHHoM Biactu. Tak, M. Kanr
OBUI TIPOTMBHMKOM PEBOJIOLIMU M BO3Jarajl HaIeXIbl TOJbKO
Ha MpOBeIeHME TPaBUTEIbCTBOM CBOEBpPEMEHHBIX pedopMm, a
b. KoHcTan pa3paboTaj KOHLETIUIO MUPHOTO TPaXXAaHCKOTO
HETIOBUHOBEHUSI.

3. UYmo makoe demoxkpamus ?

K.-2K. Pycco mpencraBign cebe TeMOKpaThio 0e3 Toiav-
TUYECKHUX TMapTUIA, BBICTYIIUB TEOPETHMKOM HENOCPEICTBEHHOM
neMokpaTuu. MoxeT ObiTh, B XXI B. ciemyeT COMIacuThes C
no3unmeil Pycco u oTkasatbest OT MOJIUTUYECKUX MAPTUH, Ies-
TEJLHOCTh KOTOPBIX HeOe3yIlpeuyHa, a caMM OHM MOTYT Mpes-
CTaBJISITbCS HEHYXKHBIMU (hOPMUPOBAHUSIMH, BTOPTHYBIIUMUCS
B OTHOILIEHMSI MEXIy TpakaaHamu U rocymapctBoM? Ho B maH-
HOM CUTyallMW TpaxiaaHe OymyT BBIHYXAEHBI CBS3bIBATh CBOU
OXUIAHUS U 3alpOChl UCKJIIOYUTEBHO C TOCYIapCTBOM, CTaB
ero «pyHkumoHaabHbIMU BuHTHUKamMu» (O. Kont, D. Jliopk-
reiiM), a rocymaapcTBO MPEBPATUTCS B TOTAJIUTAPHOE.

Cnenyer i B XXI B. mpu3HaTh OoJiee TTPUEMIIEMBIM TIPOTU-
BOITOJIOXKHBINM TE€3UC HEKOTOPBIX aBTOPOB, COMIACHO KOTOPOMY
JIEMOKpATUsI HEMbICIMMA 0e3 MOJUTUYECKUX MapThii? DTo Tak
Ha3plBaeMasl TpeACTaBUTEIbHAS IEMOKpATHUSl. AHIJIUUCKMI
npaBoBen D. bepk (1729—1797) Ha3bIBaJl TAapTUIO «TPYIIION
Jofieil, 00beIMHUBIINXCS HAa OCHOBE HEKOTOPBIX Crielrdpuye-
CKUX TPHU3HAKOB, pa3feisieMblX UMW, JA0bl B CBOUX €IUHBIX

YCTPEMJICHUSIX CIIOCOOCTBOBATh peajv3allid HALMOHAJIbHBIX
UHTepecoB». Eciu mpeacTaBuTeNbHAS AEMOKpATHS IpEAroa-
raeT CylleCTBOBaHWE MAapPTHIHOW CHUCTEMBI, TO HAJIUYME KaKO-
r0 YKCJIa MapTUi ONTUMALHO Ui 3¢h(MEeKTUBHOTO (DYyHKIMOHU-
pOBaHUSI MPEACTABUTEILHONM JIEMOKpaTUU — ABYX, IBalllaTH,
nByxcot?

W npexncraBuTeNbHAs JeMOKpATUsI, U HEMOCPEACTBEHHAS —
9TO HeCOBepIlIeHHbIe (OPMBI OCYIIECTBICHUS BJIACTU B TO-
cynapctBe. Ha HecoBeplIeHCTBO TpeACTaBUTEIbLHOM IeMOKpa-
TUM oOpaliaii BHUMaHUE MHOTHUE MOJUTUYSCKUE MBICIUTEN.
Eme K.-2K. Pycco yka3am Ha (peHOMEH MOJUTHIECKOTO OTIYXK-
IeHUsI aHIJIMYaH OT OCYIISCTBJICHMSI BJIACTH B TOCyIapCcTBEe B
YCIIOBUSIX TIpEICTAaBUTEIbHON nOeMokKpatuu. Pycco mumcanm o
TOM, YTO aHINIMMCKUIT Hapoa ObIBAacT CBOOOAEH JIMIIb OOUH pa3
B CeMb JIET, KOIja NMPUHUMAET ydyacThUe B BBIOOpax HEITyTaToOB.
CoBpeMeHHBIE UCCIIeI0BaTeIM WHCTUTYTA TPEACTAaBUTEIbHOMN
NEMOKPAaTUM Ha3bIBAIOT PAN APYTUX €€ HEAOCTaTKOB: IIOJIM-
TUYECKUE ACHCTBUS, MpEANPUHUMAEMbIe MApPTUSIMH, MOTYT He
COOTBETCTBOBATh MPOrpaMMaM 3TUX MApTUl; OXMIAHUS Tpax-
IaH, YTO HMKTO W3 JENyTaTOB He OymeT CTPEMUThCS TIpU-
HUMAaTh 3aKOHBI, KOTOpble HAaHECYT Bpel Hapomy, U30paHHU-
KaMU KOTOpPOTO OHHU SIBJIAIOTCSI, TAKXKe MOTYT HE OIpaBAaThCs.
Hemeuxuit cdunocodp O. Xedbde mnpennaraer ciaemyromimue
00BSICHEHUsI 3aKOHaM, KOTOphIE IPOTHBOPEYAT OXUIAHUSIM
rpaxaaH:

—> y JIeNyTaTOB OTCYTCTBYET JAOCTOBepHast MHMOpMALIUs, ¢
YYETOM KOTOPOI JOJKHBI IPUHUMATHCS 3aKOHBI;

—> MICUXOJIOTMYECKON YCTAHOBKOM JEMyTaTOB MOXET CTaTh
MOJUTUYECKUI Ma30XU3M;

—> y JIeTyTaToOB MOTYT ObITb OTKJIOHEHUS MAEOJOTrMYEeCKOTO
M HEBPOTUYECKOTO XapaKTepa.

IMpencraBuTenbHast AeMOKpaTUsl XapaKTepu3yeTcsl Cylle-
CTBOBaHMEM B OOILIECTBE HE TOJbKO MOJMTUYECKUX MAPTUil, HO
U «TPyNn JAaBieHMsT». KakuM JOJKHO OBITh 3aKOHONATEIBHOE
peTyJIMpoBaHue UX AESITEIbHOCTHU?

IMpencraBuTenbHasl, TaK Xe KakK M HEMOCPEICTBEHHAs, JIe-
MOKpPATHUS XapaKTepH3yeTcss OCOObIM CIIOCOOOM TMPUHSTHUSI pe-
IIEHUIA: Ha OCHOBE MPUHIIMIIA GOJbIIMHCTBA. [locnenoBaTelb-
Has peaju3alus 3TOro AeMOKpPAaTHYEeCKOTo MPUHIIAIA MOXET
MpPUBECTH K TUpaHWM OonbmmHCTBA. Ha 3TOT (pakT obpamamm
BHUMaHUEe MHOTUe MbIcauTenu. Tak, KoHcTaH ocriopui Te3nc

BepHyTbCA B kaTanor y4ebHUKOB 1 MOHOrpadun
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Pycco o HenmorpemuMocTu o0l1leil BoJM Hapona TakMM oOpa-
30oM: «EcTh TO, 4TO He MOXET OBITh CAHKIIMOHUPOBAHO HUYEM.
N ecnu kakasg-nubo BiacTb BCe XK€ CAHKIIMOHUPYET 3TO, TO
OyIb OHa XOTh BCeil HallMel 3a BbIYETOM OJHOTO IOIAaBJISIEMOrO
€10, BJIaCTb 9Ta HE CTaHeT OTTOro MeHee Oe33akoHHOM. Pycco
3TOrO HE TIOHSI».

4. Mooicno au coenams 6blO0p Medncdy demoKpamuell u mex-
Hokpamueii? VIMeet v aTa npobsieMa OJHO3HAUYHOE peleHue?

TexHokpatusi — 3T0 Takasi (hopMa OCYLIECTBICHUS BIACTU
B TocynapcTBe, KOTOpas MpelroJiaraeT yrpaBieHue oOlie-
CTBOM MpodeccruoHanaMu, yueHbIMU. DTa ujesl BbiCKa3blBalach
[lnaToHOM, KOTODPBIM CUMTAJl, YTO B Uiease MpaBUTh B rocyaap-
cTBE JOJKHBI unocodbl. TexHOKpaTUUECKUE UIIEU BbICKA3bl-
Ba B HoBoe Bpems I1.2K. IlpymonH. [IpumeHuTenpsHO K coBpe-
MEHHOMY 3aflaJHOMy TOCYIapCTBY MOXHO TIpEeICTaBUTD
peain3alMio JAHHOTO Wealla yepe3 yIpasgHeHUe MapjiaMeHTa
(omHOTO M3 WHCTUTYTOB JEMOKpATMM) W Mepenadyy 3aKoHoJa-
TeJIbHOM BJACTU akaneMuM Hayk. Hackosibko mpuemsieMoit /Ui
rpaxaaH OyaeT cuTyalusi, KOrda OHM OydyT BBIHYXIEHbI MOJ-
YMHSTHCS 3aKOHOIATEISIM-aKaJeMIUKaM, KOTOpble HUKAaK OT ca-
MMX TpaXJaH 3aBUCETb He OymyT?

MoOXHO IOMYCTUThH APYrOi, KOMIPOMUCCHBI BapMaHT: IO-
BBICUTb YMCJIO YYEHBIX, BHIOPAHHBIX B KaueCTBE HApOIHBIX Jie-
myTaToB B TlapmameHT. Ho Torma He okaxkercs ym mipaB @. Hur-
11Ie, KOTOphIii B pabdore «YenoBeyeckoe. CIMIIKOM YeJIOBEIECKOE»
mucai: «Ha momo ydeHbIX, KOTOpbIE CTAHOBSITCS IOJMTUKAMM,
BBINAJaeT OOBIKHOBEHHO KOMMWYecKasi pojib ObITh YMCTOW CO-
BECTBIO 3TOXU».

5. B uem 3axarouaemcst npobaema npas u cobod uenogexa?

IIpoGnema npaB u cBOOOI YeaoBeKa — 3TO MpobjieMa MmpaB
YeJJOBEYECKOUN JIMYHOCTU KaK TaKOBOW, OE30THOCUTENBHO K
BO3pacTy, IMOJOBOM MPUHAMIEKHOCTH, HAJIMUYUIO T'PaXkJaHCTBA,
npoucxoxjaeHuo u ap. CyilecTBoBaHME TaKOro poja MpaB U
CcBO0OJ yesioBeka ObLIO BHEpBble OOOCHOBAHO TEOpUEil ecTe-
cTBeHHOoro mnpaa. CorjacHO 3TOH TeopuM 3a JIIOObIM YesloBe-
KOM TPU3HAIOTCS OCHOBHbIE TpaBa, KOTOPbIE BBIBOISATCS U3 €T0
MpUpoabl ((KUBOTHOM, OOXECTBEHHOM, pa3yMHOM). Yke HeKo-
TOpbIe NpeBHerpevYeckue copUCTbl OCIMOPUIM UHCTUTYT pad-
cTBa, OOOCHOBAaB eCTeCTBeHHOe paBeHcTBO Jionei. Coduct
AHTUDOHT, HampuMep, ToJiaraji, 4to Mo MPUpoJe rPeKu U Bap-
Bapbl paBHbl. B nanbHeliliieM HEKOTOpbIE MPeNCTaBUTEN ecTe-

CTBEHHOTO IIpaBa CTajJil BBIBOAUTL €CTECTBEHHBIC IIpaBa U CBO-
0ombl uyeloBeKa M3 BEYHOro OoxecTBeHHOro 3akoHa (MPoma
AxBuHCKui1, MapurteH) mmb6o u3 padyma (I'poruii, JIokk). B oc-
HOBE BCEX BEPCHUIl €CTECTBEHHOIIPABOBOIO OOOCHOBAaHMUS OC-
HOBHBIX IIpaB U CBOOOI uejloBeKa — IIpU3HAHWE aOCOMIOTHOM
LIEHHOCTH YeJIOBEYECKOI JIMYHOCTH, €€ TOCTOMHCTBA.

Ecnu ucxomuth M3 APyroro IpeacTaBICHUS O YeIOBEUECKOM
MPUPOJIE, TO MOXKXHO OOOCHOBATH JIMIIIb OCHOBHBIE ITpaBa 4eo-
BeKa, HO 3TO OydyT IIpaBa 4eJoBeKa, 3aBUCHMMOTO OT Trocyaap-
crBa. K. Mapkc B pabote «Tesucol o Deitepbaxe» ornpenesni
CYIIHOCTb YeJIOBeKa KaK COBOKYMHOCTb BCEX OOIIECTBEHHBIX
otHomeHuit. [IpuBepXeHIIaMU, TAKOTO MOAX0Ja K MOHMMAaHUIO
CYIITHOCTH 4YeJIOBeKa ObLI CIeIaH BBIBOA, YTO JOCTATOYHO IYy-
MaHU3UPOBaTh 3TU OOIIECTBEHHBIE OTHOIICHUS, YHUYTOXUB
YaCTHYI0 COOCTBEHHOCTh Ha CpPEICTBA IIPOM3BOJCTBA, U JIMY-
HOCTh aBTOMATWYECKM JOJDKHA OyIeT CTaThb CBOOOMHOM M CUacT-
muBoii. Ilpn 3TOM cyacThe M cBOOOIA MHAMBHIOB IIONANajd B
3aBUCUMOCTh OT IIPEIACTABICHUI O HUX JIMAEPOB ITOJUTHYEC-
koii maptuu. [ToaTomMy Takoro poma pacCyKaeHMsI IIPUBOIMIN K
00OCHOBAaHMIO OCHOBHBIX IIpaB 4ejloBeKa, 3aBUCHMMOTO OT
MpeaCTaBIeHUI O cYacTbe U CBOOOIE JUIEPOB KOMMYHUCTH-
yeckoil maptuu (tak 0puio B CCCP). Otm nunmepsl cuuTanu,
YTO Y COBETCKOM JIMYHOCTH HE MOJLKHO OBITh NMPETeH3WH K TO-
CyIapCTBY-TIApTUH, TOCKOJIBKY, B MX ITOHMMAaHWM, OHU JAE/Ial0T
yeJioBeKa CYaCTJIMBBIM M CBOOOAHBLIM. YKa3 Ilpe3umuyma Bep-
xoBHOro CoBeta CCCP «O Tmopsinke pacCMOTpPEeHUS 3asIBICHWIA
U Xanob rpaxmgaH» (1968) aBuUics KOCBEHHBIM IMOATBEPXKICHU-
eM Toro (pakTa, 4TO COBETCKas JUYHOCTH BCE XK€ MOIJIa UMETh
MpeTeH3Un K rocymnapcTBy-niaptuu. B Poccum BriepBbie Tpu3Ha-
I TEOPHUIO €CTECTBEHHOIO IIpaBa Ha YpPOBHE BHYTPUIOCYIap-
CTBEHHOrO IipaBa B Jlexkiapanmuu mpaB M CBOOOH UyejioBeKa U
rpaxaannHa (1991), a 3arem u B Koncturyum 1993 1.
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Tema 2. MOJINTUHECKWE W NMPABOBbIE
YYHEHNA B APEBHEW MPELNN

Ilonutnyeckass u mpaBoBas MbICAb B JpeBHeir ['peuun
oopmIIsIeTCsT B OTAEIbHbIE TeUeHUS, HaurHas ¢ V B. 10 H.D.

I'peumst Toro BpeMeHU IIpeACTaBIsIa COOON IOIUTUYECKU
pa3npobiieHHoe 00pa3oBaHUe, OCHOBHOM €IMHMIEH KOTOPOro
OBLIO TOCYZapCTBO-IIONKUC. 3HAYMTEIbHOE pa3HooOpasue 00-
IIECTBEHHON XW3HM B rocyaapcrBax-mnojucax (B AduHax cy-
mecTBoBajia geMokpatusi, B Cnapre — apucTOKpaTHuyecKoe
MpaBJIICHUE; B PALE APYIMX MOJKUCOB — OJIMTAPXUYECKUE pe-
KHMMBbI), a TakKXK€ MHOTOYMCIIEHHbIE TOCYIapCTBEHHbIE TEPEBO-
POTBI, MeXI0yCcOOHBIe BOIHBI (camasi MaciuTabHas — Ilemorio-
Hecckas BoriHa (431—404 rr. 1o H.3.)) — BCe 3TO MPUBEJIO
I'petio x mrybokomy kpusucy. C IV B. 1o H.3. ApeBHerpevec-
KHW€ rocylapcTBa-MojuChl YTpauuBalOT CBOIO HE3aBUCUMOCTD.

B ycnoBusix ucrnonb3oBaHus Tpyaa paboOB CBOOOIHBIE I'PEKU
Mojiydyajli BO3MOXHOCTb Y4acTBOBaTb B IMOJUTUYECKON KWU3HU
U peal30BbIBaTb CBOM MHTEJJIEKTyalbHblE MOTpeOHOocTU. Ha-
YUHAIOT (OPMUPOBATHCI MOJUTUKO-TPABOBbIE YUEHUS, KOTO-
pble B JaJIbHEMIIIEM OKaXyT 3HAUMTEJIbHOE BIMSIHWME Ha pa3BU-
TUE 3alafHON IMOJUTUKO-IIPABOBOM KYJIBTYPHI B LIEJIOM.

C npeBHErpe4ecKkoil IMOJIUTHYECKON M IPABOBOM MBICIBIO
CBSI3aHbI TEPBbI€ MOMbBITKU OCMBICIEHUSI TAKUX SIBJICHUI COLIM-
aJbHOM XM3HM, KaK IIpaBoO U rocygapctBo. Hambonee sipkoe
BOILJIOILIEHWE OHM TOJYYWIU B TeOpusix cogucmos, I[lnamona,
Apucmomens u Iloaubus.

2.1.Monntnyeckme nnpaBoBble
B3rnsabl COPUCTOB

Anoxa. Coductuka 3apoauiack B JApeBHel ['peruu Bo BTO-
poii mojoBuHe V B. 10 H.3. B 3T0 BpeMs oOlecTBeHHAas X13Hb
BBIHOCUTCSI Ha TOPOACKYIO TIIOIANb, YACTO M ITOMOJTY BEIYTCS
3acemaHnsl HAPOTHBIX COOpaHWIl M CYIOB, B KOTOPBIX paccMat-
pPYBAIOTCSI MHOTOYMCIICHHBIC Jejla 10 OOBMHEHMIO B TOCymap-
CTBEHHOM M3MEHe, pacTpare | Jp.

B cBa3u ¢ ycnoxHeHHEM OOIIECTBEHHOM XW3HM Biane-
HHME WCKYCCTBOM ITyOJIMYHO MOKAa3bIBaTh CBOIO TOYKY 3pPEHMSI,
BO30YXIaTh COYYBCTBME K ce0e M aHTUIIATUIO K OIIIOHEHTY,
CITOCOOHOCTD MCIIOIB30BATh IBYCMBICIIEHHOCTh 3aKOHOB M JIO-
TOBOPOB CTaJIM YPE3BhIYaliHO akTyaabHbIMU. COMUCTHI Ipemoc-
TaBUJIM CBOOOTHBIM TpeKaM BO3MOXKHOCTD ITOJIyIEHHUSI TIIyOOKO-
ro oOIero, a TakXke CIEIIMaJIbHOTO 00pa30BaHMS, BKIIOYAS
OBJIaleHNe MCKYCCTBOM KpacHopeuus. CobHCTH BBICTYIHIN
KaK Y4IuTeas MyOpocTu («cous» — rped. «MyIpocTh»). To,
YyeMy YYWIU COMUCTHI, IOJYYMJIO Ha3BaHME «CO(PUCTUKA» —
HUCKycCTBO ciioBa: «McKyccTBO ciaoBa — 3TO Benuyaiiiiee Oia-
ro, KOTOpOE JaeT JIOASIM KaK CBOOOMy, TaK M BJIACTh Ham Ipy-
MMM JTIOIbMHA — KaXIOMy B CBOEM TOPOIE».

Haubonee u3BecTHBIMU coducTamMu npusHaioT IIpomaeopa,
Topeus, Tunnus, Aumughonma, Arkudama, Jluxogpona, Karnuxk-
aa, Ppacumaxa. VIMEHHO 3THX COMUCTOB CUMUTAIOT OTHUMU W3
TIEPBBIX TPEYECKUX TTOJUTUIECKMX W TIPABOBBIX MBICTHUTEICH.

Jlocuueckoe ocnosanue noaumuKo-npasoevlx 632451006 co-
ducmos: bunocobckuii pesITUBU3M, CKENTULIM3M U arHOCTH-
mu3M (abCONIOTHOE OTPHUIIAHME KAKOIro Obl TO HM OBLIO OOBEK-
THBHOTO 3HAHHUS O MHUpE); He McuepIiaja CBOMX BO3MOXKHOCTEM
U MuoIorus.

Tloaumuueckue 632406t cogpucmose. OoHUM U3 IIEPBBIX
HauOoJiee SIPKUX IIPeACTAaBUTENIell I'PeYeCcKOoil ITOJUTUYECKOM
mbiciu ctan IIporarop (491—481 rr. — KoHel V B. 10 H.3.).

buoepagpusa. Ponuncs B Abmepax. MHOro myTeliecTBOBaI
no I'peuun. Heckonbko pa3 ocraHaBiauBajicsd B AduHax, rie
€ro BBICOKO IIeHWIN noauTuku. B 444 r. no H.3. Ilepukn mopy-
gt [Iporaropy moaroToBUTh 3aKOHOIIPOEKTHI U HOBOM KOJIO-
HuU B Oypusx.

Jlozuueckoe ocnosanue noaumuueckozo y4enus: GUIO-
codckuil pensaTuBU3M U Mudoiorusa. Ilporarop crosti y ucro-
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KOB 3aMaJHOTO PEeJISITUBU3Ma, COTJIACHO KOTOPOMY HE CyIle-
CTBYET aOCOJIIOTHOUN UCTUHBI, a €CTh JUIIb MHEHUSsI. [IpoTaropy
TMIPUHAJIEXUT MBICITb. «4EJIOBEK €CTh Mepa BCEX Bellell, — Cy-
IIECTBYIOIIMX, YTO OHM CYUIECTBYIOT, U HE CYIIECTBYIOLIMUX,
YTO OHM HE CYILIECTBYIOT».

OcHoeHbie pabombi: «AHTOJIOTUN», «O TOCyIapCcTBe». DTU
paboThl HE COXPAHUJIUCh, HO O HUX U3BECTHO MO MPEAAHUSIM.

Codepacanue noaumuueckoeo yuenus. Ilporarop usnaraet
cBOe moJiuThudeckoe yueHue B popme muda. O6 3T1oM Mude Mbl
y3HaeM u3 auanora ITnaroHa «ITporarop». YYacTHMKM Juaio-
ra — Ilporarop u Cokpar, KOTOpble MIIYT OTBET Ha BOMPOC:
MOXHO JIM OBJaJe€Th UCKYCCTBOM YIIPABJIEHUSI TOCYIapCTBOM-
nonvcom? B xome muckyccuu IIpoTarop He TOJIBKO OOOCHOBBI-
BaeT BO3MOXHOCTb HAy4YUThCSI TOCYIapCTBEHHOMY YIpaBJe-
HUIO, HO U JOKa3blBaeT 3alaHHOCTh JAEMOKPAaTUM KakK (pOpMbl
nojucHoro mnpasieHus. [Ipotarop cooOInaer, 4ro COIJIACHO
MUY B Kakoii-TO MOMEHT B HeApax 3eMJM Hauajach Jemnka
KUBBIX POJIOB, BKIIIOYAsl U 4yejoBeyeckuit pon. I'pedeckue 6oru
IMTpomeTeit 1 OnumeTeid TOMKHBI ObUTM HANETUTh MPEACTaBU-
TeJeil BCeX XXMBBIX POJOB CpPeNCTBaMU ISl BbDKMBAaHMSI Ha TIO-
BEPXHOCTU 3eMJIM. B KauecTBe 3TWX CPENCTB y JIIOAEU TMepBO-
HAYaJIbHO OKa3aJUCh OTOHb W KY3HEUYHOE pEMECIO — JAap
ITpomeTest moasiM, XOTsI U YKPaJAeHHBbI UM y 60roB. OmgHako
BCKOpPE CTaJIO0 MOHSITHO, YTO 3TUX CPEACTB JIIONSM HEIOCTaTOU-
HO IIJII TOrOo, 4TOOBI XWTh B oOIecTBe. CTOWIO JIOASIM CO-
OpaThbCsl BMECTe, KaK OHW Cpa3y HauMHaIU «O0WXKaTh OPYT ApY-
ra», paccessitbcsl U TMOHYTh. 3eBC, 00ECITOKOEHHBbIN TeM, Kak
Obl He MOruO Bech YeyloBeueckuil pon, naer ['epmecy mopyuye-
HUE HAJCIUTh JIIOACH YyBCTBAMU CThIAA U TPABAbI, KOTOPHIE
craam OBl «yKpalleHueM ropomoB». I'epmec yrounun y 3eBca:
KakuM o0pa3oM CJeAyeT AaTh JIIOASIM CThIA W TIpaBIly — Kax-
JIOMy Wi ToJbKO HekoTopbiM? Ha uto 3eBc oTBetui: «Bcew,
MyCcTh BCe OyayT K HUM MPUYACTHBI; HEe ObIBaTh roCylapcTBaM,
€CJIM TOJbKO HEMHOTME OyayT 3TUM BIAleTh, KakK BIAICIOT
00bIYHO HcKyccTBaMU. M 3aKOH MOJIOXU UM OT MEHSI, YTOObI
BCSIKOTO, KTO HE MOXET ObITh MPUYACTHBIM K CTHILY W MpaBie,
youBaTh Kak SI3By OOIECTBA».

Orcrona HpOTarop JEJaacT 3aKIIOYCHUEC, YTO «BCAKOMY IIOOO-
0aeT ObITh IIpUYaCTHbIM» K TaKNM I[O6pOI[CTCJIHM, KOTOPbIE ITO-
3BOJIAT KaXXIOMY YC€JIOBCKY ITOHATL, YTO TAaKOC€ IIOJMCHasdA CIipa-
BC€IOJIMBOCTb, a «MHA4YC HE ObIBaThb rocygapctBamMm». Tem caMbiM
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KaXIIbIii 4eJIOBEK MOKET ObITh MOJIHOMPAaBHBIM YYaCTHUKOM TPU-
HSTUSL PElIeHU B YCIOBUSIX HEMOCPEACTBEHHON NEMOKpPATUM.
IMpotarop obocHoBaJl, onupasich Ha MU, MOJUCHYIO AeMOKpa-
TUIO KaK 3aJaHHYIO JIOAsM (OpMY TMpaBIeHUS.

IIpasosvie 63213061 cogpucmos. IlpaBoBble B3IISIOBL CO(UC-
TOB Pa3HOOOpPAa3HbI MO TeMaTuKe. MOXHO BbIAEIUTh TPU TPYM-
Mbl CO(PUCTOB, OTIMYAIOILIUXCS UX OTHOLIEHWEM K MO3UTUBHO-
My MpaBy U K IpaBy eCTeCTBEHHOMY.

1. Copuctsl, NMpU3HABaBIIKE WCKIIOUNUTEIbHYIO [IEHHOCTh
MO3UTUBHOTO MpaBa — IpaBa, KOTOPOE CO3AAETCS JIIOJbMM.

2. CoucTbl, KOTOpbIE MPOTUBOIMOCTABISIM MO3UTUBHOE
MpaBo TpaBy €CTeCTBEHHOMY, CYIIECTBYIOIIEMY IO TPUPOJE.
Takum o0pa3oM BBOJSITCSI JBa MCTOYHMKA IpaBa — 4YeJoBevec-
KOe corjlalieHue U Mpuposa.

3. Couctbl, y KOTOPBIX KPUTHMKA MO3UTUBHOTO MpaBa CO-
MPOBOXJATach OObSICHEHUEM COLIMAIIBHOTO Ha3HAUYE€HUsI 3TOTO
npaBa.

3HaueHUEe MPaBOBBIX B3MISIAOB COMDUCTOB 3aKIOYaeTCs B
TOM, YTO OHU:

* MEpBLIMU MPEIJIOXWIN OdeseHue npaga Ha TIPaBO ecTe-
cTBeHHOe («(bU3UC») U TPaBO MO3UTUBHOE, YCIOBHOE («HO-
MOC»);

* BBICTYMWJIU OCHOBOTIOJIOXKHUKAMU COBPEMEHHOU meopuu
npae 4enogeka, OMUPAsCh Ha €CTECTBEHHOIPABOBYIO TEOPMUIO.
C mo3ulMii eCTeCTBEHHOTO ITpaBa OHU OOOCHOBAIU HPABOBYH)
akcuomy — pasercmeo aodeil (o IT'wmnmnuio, Bce JIIOAW «pOf-
CTBEHHMKM, CBOMCTBEHHUKU U COTpaxaaHe — IO MpuUpoae, a
He IO 3aKOHy»). TeM cambIM MOABEPIIaCh COMHEHUIO He3bl0-
JIEMOCTh 3aKOHA, pa3Je/JMBIIEro Bcex Jioael Ha paboB U CBO-
OOIHBIX;

* Ojaromapsi pa3JIMYEHUIO TpaBa Ha MO3UTUBHOE M eCTe-
CTBEHHOE HAlUIM Kpumepuil KpUmuKu HO3UMUBHO20 NPABaA;

* 00bsICHWIU (PaKT pazHooOpa3us 3aKOHO8 TEM, 4UTO OHU
MOTYT OBITb CIAYYailHBIMM TMPUCIOCOOJEHUSIMU K 0OCTOSTENb-
CTBaM MeCTa U BpeMEHU M MOTYT 3aBHUCETb OT MpOM3Bojia (BCs-
KW BJIUSITEJIbHBIM MOJUTUK MOXET CIOCOOCTBOBATh UX M3Me-
HEHMUIO).

ITpaBoBbIe MAECU, BBIABUHYTbIE COPUCTAMM, CTATU UMITY/Ib-
caMM ISl JajJbHEMIIEero pa3BUTUs 3alagHOil MpaBOBOW HayKWU.
ITpaBoBeabl HMCMOJBL30BAIM MOJENb €CTeCTBEHHOIPABOBOTO
MBILIUIEHUSI B CpeJHME BeKa, a 3aTeM U B HoBoe Bpems.
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Tabnya 2. 1

MNpaeoesie Barnagbl codpucTos

I'pynnwi

Coductsl

[IpaBoBble B3IMIAALI

OkoHyarnue Tabn. 2.1

I'pynnsi | Co¢uernl IIpaBoBbie B3LIAAbI

ITporarop

® «3aKOHBI — W300peTeHHe CIaRHBIX
JIPEBHHX 3aKOHOJATeneH»

® GMPECTYNAKMWEND 3aK0HLB! rocyaap-
CTBO HaKa3blBacT»

® «CNpaBEANMBOE HIIH HEcnpaseinBoOe
MPOUCXOAHT HE M3 NPHPOALI, 2 W3 Npasay

Topruit

® MHCAHBIE 3aKOHBI — «CTPAXH cnpa-
BEANTHBOCTHY

1.

Funnuii

® (33KOH JK€ — THpaH Haj MIbMH —
NPHHYXIACT KO MHOTOMY, 4YTO NPOTHB-
HO NpHpoIe»

® «A pa3Be MOKHO ... MPH/ABATh CePb-
€3HOe 3HAYEHHE 3aKOHAM H MOBHHOBE-
HHIO, KOIJIa CaM¥ TBOPUEI HX 4acTo
OTMEHSAIOT H NEPEeNEsbIBAOTH

e «(YCTaHaBIMBAET JKE 3aKOHbI BCAKas
BIACTE B CBOIO MONB3Y: IEMOKPATHA —
JeMOKPAaTHYECKHE 3aKOHBL, THPAHHUA —
THPaHHYECKHE, TAK e U B OCTAIBHEIX
ciyuasnx. YCTAHOBHE 3aKOHBI, 00BABNAIOT
MX CTPaBeTHBBIMH JUIA MO/BIACTHBIX —
9T0 H €CTh KaK pa3 To, ¥TO I10JIE3HO BIIac-
TAM, a HPECTYNANIIEro X KapawT Kak
HapywWnTes 3aKOHOB M CIPaBENIMBOCTH.
... BO BCEX TOCYIApCTBaX CMpPaBe/IHBOCTEIO
CYMTAETCs OIHO W TO e, a HMEHHO TO,
YTO MPUIOAHO CYLIECTBYIOMIEH BIACTHY

®dpacumax

AuTugour

® 410 NMpHPpOAE Mbl BO BCCM POHKIACHLI
MOL0OHBIMH, W BAPBAPI, H JIIHHBI

e «MHoroe 113 cnpareTMBOro No 3a-
KOHY Bpax1e0HO HACTPOEHO Mo aapecy
npuponsl. Beab 3akoHB! H3naHb 405
rnas, 4yTodbl CMOTPENH, Kyaa A0JKHO,
H HE CMOTPENH, Kyaa HE JOTKHO.

U pns yer, 4ToBel roBopHny A0KHOE
M HE TOBOPHIN He aomkHOro. M ans
PYK, 4TO0BI Aemanu JoMmKHOE U He je-
nanu He gomkHoro. M ans pazyma,
4TOObI CTPEMHUIICA K JOMKHOMY H H30e-
ran He JOMKHOTO»

AnKnaam

u Jinkodpon
(Topruesas
K0/12a)

® «IpHpOJa HHKOro He cozjgana paGOM)}

I11.

Kanauka

® (33KOHBI KaK Pa3 M yCTAHARIHBAIOT
cnabocunsueie, a ux GonbwnHeTRO. Panu
ceba M cOBCTBEHHON BHIFOMIbl YCTAHABIH-
BAIOT OHH 3aKOHBIM
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2.2. YyeHune [NnaTtoHa 0 rocyaapcTBe 1 3aKOHax

IInaton (427—347 rr. 1o H.3.) — ApeBHETpPEYECKU (puriio-
cod, aBTOp ABYX IMPOEKTOB MICATbHBIX TOCYIapCTB.

Anoxa. Kpusnc MoOIMCHOTO CTPOS: OOWH TOCYIAapCTBEHHBIN
CTPOW CMEHSICS APYTrUM (OJIUrapXusi CMEHsIach IEMOKpaTUei,
JIEMOKpAaTUs — TUpaHUeH U T.1.). MHoOrue rpedeckue (puiaoco-
¢ (Mcokpar, IInatoH, ApucToTesib) CTaad KOHCTPYMPOBATh
MOJIEJIM UAEaTbHOIO IOJIKCA, T.€. YCTOMYMBOIO TMOJIMCa, TIbITa-
SICh HAWTHU TEOPETUYECKOE PEIIeHNEe 3TOr0 KpU3Hca.

Buoepaghua. Hacrosee umss — ApucTokir;, xuteilb AduH;
MpUHAIJIEXKAa 3HATHOMY POy, KOTOPBI BeJl CBOE MPOMCXOXKIIE-
HHUe oT mocienHero aduHckoro mapst Koapa. Mo mpemganuio,
Apunctoki monyumsi cBoe mnpossBuie «Ilmaron» or Cokpara 3a
IIMPUHY JIBYX YacTel Teja — Irpydau U jba («platys» — rpeu.
«IIMPOKUIA», «platos» — «iupuHa»). [loayuun oGbiuHOE M1
3HATHOTO abMHSIHMHA 0Opa3oBaHUe: TMMHACTUKA, TpaMMaTHKa,
My3bIKa, MaTeMaTtnka. Pano nmosnakoMwmics ¢ ¢gpuirocodpueit I'e-
pakimTa, iudaropeiies. [11aToH MHOTO BpeMeHU YIEIsI M03-
3un. EMy mpumnucheIBaloTcst SIMYecKre U JUpUdecKue pon3Be-
IIeHUs, Tpareinn U KoMeauu. [lom ero MMeHeM 10 HAC IOILIO
OKOJIO 25 CTUXOTBOPHBIX MUHMATIOp-3nurpamMMm. OQHAKo 3Ha-
koMcTBO ¢ CokparoM B 407 I. 10 H.3. M MOJIHOE ITOCBSIIEHUE
cebs pumocoduu mpuBenM K ToMy, 9to IlmatoH cxker cBom Imo-
atnueckue rpomsBeaeHus. C 407 r. mo H.3. mo cmeptu CokpaTta
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B 399 1. no H.3. [lmaton 6b11 ero yyeHukoM. [locie cmept Co-
KpaTta oknHyn Aduabl, ocetrst Eruner n HOxnuyio Urammio.
B 389—387 1. 1o H.3. Ha Cununum [1naToH momam B padCTBO.
Korna npy3ns1, cobpaB AeHBIU, PEIIMIM BBIKYIIUTH €T0, XO3SUH
oT AeHer oTkasajics. Torma IlnatoH Ha 3TW AeHLIM KYIWI cal,
HOCHMBIIWI MMST ahMHCKOTO repost AKagema, M OTKPbII B HEM
CBOIO (PMITOCO(CKYIO ITKONY — AKameMnio. DTa IIKOMa MPoCy-
mectBoBasia okojo 1000 ner. IlnmaTtoH wm300pen OyIMILHUK,
BIIepBhIe NIPYMEHUB B TMAPaBIMKe NpUHIUI pejie. Ha Bce moc-
Jefyronie Beka [11aToH CMyTWIT 4elTOBEYECKYI0 LIUBUIM3ALINIO
CBOMM paccka3oM 00 ATJIaHTHIE — TAMHCTBEHHOM MAaTEpUKE,
12 TeICSY JIeT Ha3aj pacrojaraBlieMcs 3a ['mbpanrtapoM U To-
rUOIIEM, TTOIPY3UBILINCH B MOPE «B OOMH J€Hb U OEICTBEHHYIO
HOYb».

Jloeuueckoe ocHoeanue NOAUMUKO-NPABOBO20 YUEHUS.
OOBEKTUBHBIN UAcanu3M. [lIaToH «ymBauMBaeT» MUpP: OOUH
MHp Y HEro IMO3HAeTCsl YyBCTBAMMU, OPYrOM — pasyMoOM; OIUH
IOCTYIIEH KaXIOMy, OPYroil — TOJbKO M30paHHbBIM.

CylIHOCTh 4elloBeKa — 3TO Oylla, KOTopasi UMEET Mmpu Ha-
yana: pasyMHoOe, SIPOCTHOE, BOXIENEIolIee.

DTUM TpeM HadajgaM COOTBETCTBYIOT dobpodemenu: Mym-
POCTb, MyXECTBO, YMEPEHHOCTb.

Hapsiny ¢ atumu mobponerensmu [1naToH BeIIENsieT yemeep-
myr — crpaBeIIuBocThb. CrpaBeIIMBOCTb 3aK/TI0OYAETCS B TOM,
YTOOBI IEaTh TO, YTO MpPEeIHA3HAYEHO KaKIOMY MPUPOIONL.

OcHosnble pabomesi: «I'ocymapcTBo», «IToMMTHUK», «3aKOHbBI».

Cooepacanue noarumuko-npagosozo yuenus. Ilepeviii npo-
ekm udeanvbHoeo eocydapcmeéa KaK BOIUIOLICHUE BEYHBIX WAEH
npaBabl M mo6pa usnoxeH IlnatoHom B muanore «[ocymap-
CTBO»: «MBI JIEMUM B HallleM BOOOpPaXXeHMM TOCYIAapCTBO cYac-
TIUBOE B 1IEJIOM, He MMes B BHMIY cIejaTh KaK-TO OCOOEHHO
CYACT/IMBBIM OIVH M3 CJOEB HaceleHus». IIpoBoas 3TOT MBIC-
JIUTETbHBIN 3KCIepUMEHT, [1IaToH MOACITYIHO HamesICs Ha ero
MPaKTUYECKYIO Pealli3alnIio.

[MnatoH ymomoGisieT MaeasbHOEe TOCYTApCTBO YETOBEUECKOM
nmyire. B myire xaxmoro demoBeKa eCTh TPW Hadaja: pa3yMHOe,
SIPOCTHOE, BOXIENeIolee.

B wmneansHOM TocymapcTse:

—> pasymHomy Hadally COOTBETCTBYET co8eujamenbHoe;

—> APOCMHOMY — 3AUiUMHOe;

—> goxcdenerouiemy — denoegoe.
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Ho ecnu B yenoBevecKoii Ayllie 3TM TpU Hadaja CJIUTHI, TO B
TrOCyIapCTBEe OHU Pa3[esICHbl U 80NA0ULeHbl 8 PA3HBIX COCAOBU -
ax: unocodax, BOMHAX, MTPOU3BOIUTENSIX (peMecIeHHUKax 1
3eMIIeAeabIax).

CrpaBeJIMBOCTD 3aKJIIOYACTCS B TOM, YTOOBI KaXKIOe U3 CO-
CJIOBUI1 3aHUMAJIOCh CBOMM JICJIOM:

—>MpaBUTh TOKHBI (pri1ocodbl, KOTOpPhIe OymyT OOs3aHBbI
MPUHUMAaTh yJ4acTUE B YNPABICHUM TOCYIapCTBOM U OYyIyT MC-
MOJIb30BaHbl [IJISI YKPEIUIEHUST TOCYIapCTBa;

—> 3alIUINATh MOJIUC TODKHBI BOMHBI, KOTOPBIE MOTYMHSIOT-
cg punmocodam;

—> ¢dunocodsl 1 BOMHBI BMECTE YIIPABJISIOT IIPOU3BOIUTE-
vy, CliemoBaTeIbHO, TPEThE COCIOBHME HE yJacTBYET B JIeJiax
yIpaBJieHus.

[I1aToH BBICTYmaeT CTOPOHHUKOM KECTKON HepapXuwu,
3aMKHYTOCTM M HACJIEICTBEHHOCTU cOocJoBMii. OH OOITyCKaeT
MIPOHUKHOBEHME 13 BTOPOTO COCJIOBMS B IEpBOE, HO IPOTUB
MIPOHMKHOBEHMSI BBIXOIIIEB MX TPETHETO COCJIOBMS B PSIIBI TIpa-
BUTEJIEH, MOCKOJbKY CUMTAET, YTO 3TO IIPUBEAET K TMOEIU TO-
cynapcTBa.

[InatroH pUBOAMT psII ApTYMEHTOB B ITOJIb3y CBOETO OCHOB-
HOTO Te31Ca O TOM, YTO MPABUTH JTOJLKHBI (PUIOCODHI.

* IIpaBUTH DOJDKHEI T€, KTO HE CTPEMUTCS K 3aHSTHUIO TOCY-
IapCTBEHHBIX moinkHocteit. s IlmaroHa 3To MCTUHHBIE (U-
J0co(dbl, KOTOpbIe TPAIUIIMOHHO HajieKu OT moiauTuku: «He
clemyer, 4YToObl K BJIACTU IPUXOAWIM T€, KTO IPSIMO-TakKu B
Hee BIIOOJICH, MHAYe ¢ HUMM OyOyT cpaXkaTbCsl COIEPHUKHU B
9TOI JIIOOBM»; «ECIIM X€ OeMHBbIE M HEMMYIIHNE TOOMBAIOTCS A0-
CTyIla K OOIIECTBEHHBIM OjlaraM, pacCUMTBbIBas ypBaTb OTTYAA
KYCOK, TOrJa He OBbITb J00pY ...».

* CornacHo Mudy O00Orv moaMeIaid B AyIIX JIIOASH MpH WX
POXIECHUM pa3Hble METAJUIBL: B AyIIX (puiIocodoB BIOXKEHO 30-
JIOTO, B AYIIM BOMHOB — Cepedpo, B MYIIM PEMECICHHUKOB M
3eMiieieNiblieB — Medb W keie3o. M IlmatoH menaer BBIBO,
YTO, UMesI B OyIIe «0OXECTBEHHOE 30JI0TO», (PMIOCOMBI «HE
HYXIAIOTCSI B 30JI0TE€ YEJIOBEYECKOM», T.€. MX HE WMHTEPECYET
BO3MOXKHOCTb OOOTallleHMsI, KOTOPYIO ITPeAOCTaBIsIeT BIACTb.

* Tonpko ¢uocodbl CIIOCOOHBI ITOCTUTATh UCTUHHOE J00-
po U crpaBemMBOCTh. [1o3TOMYy B MIealbHOM rocymapcTBe 3a-
KOHOB He TpeOyeTcs: «TakuM, 3amMcaHHbBIM Ha Oymare 3aKOoHam
He OymyT HUA MOMYUHSTHCS, HU OXPaHSTh MX».
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Mepuoi no obecneuenuro ycmoiiuueocmu eocyoapcmea-nonu-
ca. ®unocodbl ¥ BOUHBI JOJDKHBI TTOCBATUTH CBOIO XKU3Hb KC-
KJIIOYMTEJIBHO CIIY>KEHHMIO O0IleMy OJlary rocymapcTBa-ITojuca.
[MoaToMy njis 3THUX ABYX COCJIOBMI HEOOXOOMMO YHpa3aIHUTH
WHCTUTYTHI YaCTHON COOCTBEHHOCTM M WHIMBMIYaJIbHOU ce-
Mbu. «[Ipexae Bcero HUKTO He JAOJDKEH O0JIafaTh HUKAKOW Ya-
CTHOM COOCTBEHHOCTBHIO. 3aTeM HM y KOrO HE€ JOJDKHO OBITh
TaKOro XKWJIMIIA WIM KJIagoBOM, Kyma Obl HE MMeEJI JOCTyma
BCSIKUI KEJIAOIIUIA».

CpenctBa 151 CylecTBOBaHUS (hMI0CO(OB U BOMHOB TIO-
CTaBJIIET TPEThbe cocoBUe. 2KeHbI 1 et y PuiaocohoB 1 BOM-
HOB obmue: «..IlycTh oTell He 3HaeT, Kakoil pebeHOK ero, a
pebeHOK — KTo ero otell». Bocrmmranme pereir Kasanoch Ilma-
TOHY CJIMIIIKOM BaXXHBIM, YTOOBI JOBEPSTH €r0 WHAMBUIAYYMY:
BOCTIMTHIBATH JETEH JOJDKHO TOCYydapCTBO.

Hrak, B MHCTUTYTaX CEMbM M 4YacTHOI coOcTBeHHOCTH Ilma-
TOH BUZIENT MCTOKM 3TOM3Ma M Yrpo3y CIY>KEHMIO 0OleMy Osary.

BouHbl HyXmaoTcss B 0COO0OM BOCITMTAHUM:

—> m3 mo33un ['omepa, Dcxmma [lnaron mpemiarar MCKITO-
YUTh «CETOBAHUS M KaJOOHBIE BOIUIM I'€POEB»;

—> OyayllKre BOMHBI HE TOJDKHBI JITaTh COOCTBEHHBIM ITPaBH-
TeaaM. TOJbKO «IpaBUTENISIM TOCYHApCTBa HAIUICXKMT IpUMe-
HSITb JIOXb KaK TIPOTUB HENPUATENS, TAK U Paiyd CBOUX IDaX-
IIaH — JUIS. TIOJIb3bl CBOETO TOCYAAapCTBa, HO BCEM OCTaJbHBIM K
Hell Henb3s IpuberaThb».

Dopma npasnenus cocyoapcmea, Heobxooumas 04s nepexo-
da Kk udeanvrHomy eocyoapcmgy. IlmatoH cuuTanm TUPAHUIO
€IMHCTBEHHO BO3MOXHOM (hOpMOI1 IpaBJeHMs IS Tiepexona K
HUIeaIbHOMY TOCyIapcTBy: «JlaiiTe MHE rocymapcTBO ¢ TUPaHU-
yeckuM cTpoeM. [lycTh TupaH Oyamer Mojofd, MaMsITIuB, CIIOCO-
OEH K YYEHMIO, MY>XECTBEH M OT IIPUPOIbI BEJIUKOMYIIIEH...».

«Ecmm TupaH 3axo4yeT M3MEHWUTh HpPaBbl TOCYIapCTBa, €My
HE TOTPeOYeTCsI OCOOBIX YCWJIMI M CIMIIKOM IOJITOTO BpeMe-
HU. XOYeT JIU OH IPUYYUTh CBOMX IpaxmaH K ITOOpPOAETENIb-
HBIM OOBIYaeM WJIM, HA00OPOT, K TIOPOYHBIM, €My CTOUT TOJIBKO
CcaMOMYy BCTYIIUTb Ha 3TOT ITyTh».

[Inaron HeomHOKpaTHO mocemnan CHUIMJINIO IO MpUIjalie-
Huio TUpaHa [noHucus Miaaiiero, KOTOpbliA yTBEpXKIasa, UYTO
XOYeT yIpaBJIsITh cortacHo ¢riocodckuM mpuHOunaM. OmgHa-
KO peanm3oBaTh cBOi mpoekT Ha Cunmium IliatoHy He yma-
JIOCh.
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Knaccugpuxkauus gopm eocydapcmea. IlmatoH pasnudaeT
WCTIOpYEHHBIE TOCYIApCTBa IO CTETICHW WX YOAJICHHOCTH OT
HIEeaTbHOTO:

1) mumokpamus — TIpaBIeHWE BOECHHBIX, OECKOHEYHBIE
BOWHBI;
2) oaueapxus — TIpaBJIeHME HEMHOTMX O0OraThiX, Bpaxkaa

Ooraueii 1 OETHIKOB;

3) demokpamus — TIpaBJieHHWE Hapoja, MpeaenbHas cCBOOOma
Hapofa, 3aMeleHUe TOCYIapCTBEHHBIX TOJLKHOCTEN IO XpeOuio;

4) mupanus — BIIaCTb OIHOTO, XYIIIIETO, OKPYXEHHOTO TOJI-
TOM HETOMSIEB.

Hcrounuk cMmeHsl (popM rocymapctBa [lmaroH Bupen B mop-
Yye 4YeJIOBEUYECKMX HPABOB.

Bmopoii npoekm udeanvrnoeo eocydapcmea IlnatoH paspa-
OaTeIBacT B cBoei paboTe «3aKOHBI».

WneanbHOE TOCYZapCcTBO — 3TO CMEIIAaHHOE TOCYIapCTBO,
KOTOpPOE COCTOMT OJHOBPEMEHHO M3 JIBYX NPOTHUBOIMOJIOXHOC-
Teii: MOHapxuu U neMokpatuu. B xadectBe mpumepoB I[lmaron
MPUBOIWJI TIEPCUICKYI0 MOHAPXUI0 M a(hUHCKYIO J1EMOKPATHIO.

B uneame HeoOxommMo, 4TOOBI JIMOO BIAcTh MOHapXa ObLTa
orpaHMyeHa cBOOOAOM TpaxmaH, MO0 BJIACTh Hapoda OblLIa Or-
paHMYEeHa OIpeNeIeHHBIMM paMKaMu. TOJIBKO TOTAa, CUMTA
[InaroH, MBI TTOIYyYUM yMEpeHHYIO (hOpMYy TOCyIapCTBa.

B ommcanuu IlnatoHa maeanbHOE TOCYIapCTBO — 3TO TOCY-
IIapCTBO:

—> xotopoe coctonT u3 5040 rpaxmaH, K YMCIIy KOTOPBIX
OTHOCSITCSI TOJIbKO BJIaIEJbIIbI 3€MJIU;

—> B KOTOPOM COOCTBEHHOCTh Ha 3eMJII0 TOCyJIapCTBEHHas,
HO BJIaJieHVE 3eMJIEd — YaCTHOE;

—> B COCTaB IpaxkaaH KOTOPOTO He BXOISAT PEMECICHHUKHA 1
TOPIOBIIHI;

—> B KOTOPOM CYIIECTBYIOT 3aIIpeThl POCTOBIIMYECTBA, 3a-
KJIaJbIBaHUsl BEUIEH, MOMIyYeHUs] MPUIAHHOTO.

Ynpaerenue udeanvnoim eocydapcmeom. Monapxuueckuii
KomnoHenm B uaeaibHOM rocymapctBe IlmaroHa — 3To Kosie-
vt 37 cTpaxeit 3aKOHa, KOTOPBIE BBITOIHSIOT CIIEAyIOIme (hyHK-
IIMW; OXPAHSIOT 3aKOHBI; XpaHSIT 3alliMCH 00 MMYIIIECTBE, KOTOPOe
MPEBBIIIAET HOPMY, YCTAHOBJIECHHYIO IS KaXXIOTO M3 UYETBIPEX
KJIaCCOB HAaCEJIEHUS; OCYIIECTBISIOT CyaeOHbIe (DYHKIIMM IO
YacTHOMY OOBMHEHWIO B KOPBICTHOM IIPMOOPETEHUU HMYIIE-
CTBa, IPEBHIIAIOIIEM YCTAHOBIEHHYIO HOPMY.
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Jemoxpamuyeckuii KoMnoHenm BKIIIOYACT:

1) coBer u3 360 4yenoBeK, KOTOPbI pabOTaeT CEKLUSMU I10
30 4eJIOBeK B TE€YEHME OTHOIO Mecslia, 00JIamaeT IpaBOM CO-
3bIBa OYEPEIHBIX M BHEOUYEPEIHBIX HAPOMHBIX COOPAHMIA;

2) HapoJHOe coOpaHue, MocelleHue KOTOPOro o0s13aTeabHO
noxa yrposoii mrpada TOJBKO ISl IMpeACTaBUTENIC MepBOro u
BTOPOTO KJIACCOB.

BHe MOHapXM4ecKOro M JeMOKPAaTHMYECKOrO0 KOMITIOHEHTOB
VIIpaBJICHUSI UICATbHBIM TOCYIapCTBOM ICHCTBYET <«HOUHOE CO-
bparue», NesITEILHOCTh KOTOPOTO HE 3aBUCUT HM OT KaKHX Op-
raHoB. OH MMeeT BEpXOBHYIO BJIaCTh B TOCYIapCTBE.

Tabnmyal.2

Pasnunune nepsoro u BTOporo NPoOeKToB
mpeansHoro rocyaapcTea MnatoHa

IMepsuiii npoekr

Bropoit npoext

JHenexite rpaaaH Ha TPH COCNOBHA:
1) gpunocoder;

2) BOHHBI;

3) Tperbe cociioBue

Jenenne rpaxaaH Ha HeTbipe
KJlacca Mo HMYLLECTBEHHOMY
KPHTEPHIO

TIepexod uz oduoco cocaosus
& Opycoe BOIMOKEH ML B BHAE
HCKITIOYCH S

llepexod us oduoco cocrosua

& dpyeoe BOSMOKEH C pOCTOM
forarcTea, XxoTs poct HorarcTsa
orpaHHyeH

dunocofckoe npasnekie, 0TKas
OT MENOYHOH ONEKN

«HHKTO HHKOTAa He JomKeH
ocraparbcd Oe3 HavanbHHKa

[MHcaHbiX 3aKOHOB HeT; «TakiM,
3anucaHHBIM Ha ByMmare 3akoHaM
He OyayT HH NOIMHHSTBCH,

HH OXPaHATh HX»

IIDI{SHBETCH FHAYMECHHE MHCAHBIX
34KOHOB

Hnaes npagnenus punocodos

Haes emewantyoit dopast
rocyaapcTea

Vuenue Ilnamona o 3axonax (no ouanoey «3aKoHsl»):

¢ <«HEIIPaBWJIbHbI T€ 3aKOHBbI, YTO YCTAHOBJICHbBI HE paan 00-

mero 6jara BCEro rocygapCtBa B LEJIOM»,

* MOpaBUTEIU — CIYKUTEIU 3aKOHOB: «S BIKY GIM3KYIO
rubeib TOro rocyIapcTBa, rae 3aKOH He MMEeT CHUJIbI U Haxo-
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IUTCS TOJ Ybeli-IM0O0 BiacThio. TaMm Xe, e 3aKOH — BIIaablKa
HaJl MpaBUTEISIMM, a OHM — €ro padbl, s yCcMaTpUBalo cIiace-
HUE TOCyIapcTBa M Bce Ojara, Kakue MOTYT JapoBaTh rocymap-
CcTBaM 0Oorm»;

* «eCTb JBa BUIIa TOCYIapCTBEHHOI'O YCTPOMCTBA: OAMH, TIC
HaJ BCEM CTOAT MPaBUTENH, OPYroil — TO€ W IPaBUTEAM
MpEeaITCaHbl 3aKOHbBI»;

* «3aKOHBI, PYKOBOJSICh COBETOM OOIOB, CIEJAlOT Hallle To-
CyIapCTBO BITOJIHE CUACTIMBBIM M OJIaXKEHHBIM».

3akonodamenvHoe uckyccmeo. <«TBoe IeJIO OIPENCIUTD,
YTO MMEHHO M B KaKOM pa3Mepe MOXHO Ha3BaTb YMEPEHHBIM:
WHaJye He AyMaii, 4To MOJ0OHOE TBOE CJIOBO CTAHET 3aKOHOM».

3akonodamenvHble npuopumemsl: TIEPBOOCHOBA TOCYIAPCT-
Ba — 3TO poxiaeHue aeTeil. IlepBbIMU BO BCSIKOM TOCYIapCTBe
OyayT 1o TpaBy 3aKOHBI O Opake.

B Ttpakrtate «ITonuTuk» mom UCTUHHON noaumukoil T1natoH
MOHUMaET:

* 3HaHWE OOXECTBEHHBIX NMPUHUMUIIOB U (opM MpaBieHUS
JIIOJbMU, WX BO3MOXHO IIOJIHOE€ OCYIIECTBJIECHHE B 3€MHOM
KU3HMU;

* 1IapCKOE MCKYCCTBO IPU HAJMYUM 1IapCKOrO 3HAHUS M
YMEHUsI CyouTh U TOBesieBaTh. Eciu y IIpaBUTENeil eCTh TaKue
IIaHHBIE, TO «OyIeT YK€ He BaxKHO, IpaBsT JIM OHM I10 3aKOHAM
Wi 6e3 HMX, JOOPOBOJIbHO WJIM IIPOTUB BOJIM, OCIHBI OHU WIIN
OoraTthbl...».

WnaeanbHoe TpaBiecHWE HE TPEOYET CIMIIKOM NeTalbHbIX 3a-
KOHOIIOJIOXKEeHUI. DTO 11apcKoe IpaBjieHue, TPy KOTOPOM 1Liaphb
BJIaZicET MOJUTUICCKM MCKYCCTBOM, T.€. YMEHUEM ILJIECTH T10-
JIMTUYECKYIO TKaHb.

IInaToH KpUTUKOBAJ yIIpaBJIeHUE JIIOABMU ITOCPEICTBOM 3a-
KOHa, ITOCKOJIbKY OH CYMTaJl, YTO 3aKOH HE MOXET OXBaTUTh
HIOAHCHI BCEX XXM3HEHHBIX CUTYallWiA.

Knaccupurkauyus  gopm  eocyoapcmeeHHo20 NpasaeHusl.
I'maBHBIM KpuTepueM KiacCUudUKaAIUU CIYXUT KOJIUYECTBO
MpaBsSIIMX 1 MX OTHOIIIEHWE K 3aKoHaM. [11atoH BbImensia cie-
nyrolre GhopMbl rOCyIapCTBEHHOIO MpaBJICHUS:

* I1apckas BJIaCTb — IIpaBJieHUE OJHOTO C OITOPOil Ha 3aKOo-
HBI;

* TUpaHUs — TpaBJICHME OTHOTO O€3 OIOPHl Ha 3aKOHBI,

* apHUCTOKpaTusi — IpaBJIeHUE HEKOTOPHIX C OMOpOi Ha 3a-
KOHBI;
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* OJIUTApXWsl — TIPaBJIeHUE HEKOTOPBIX Ge3 OMOphbl HA 3aKOHHI;

* JIEMOKpAaTUsl — TIpaBJicHHe OOJIBIIMHCTBA C OMOPOi Ha 3a-
KOHBI,

* IeMOKpaTusi 6e3 OIophbl Ha 3aKOHBI.

[lnaToH BollleJ B MCTOPUIO TOJUTUYECKOM MBICIM KaK CO3-
Jateb ABYX IPOEKTOB HUAeallbHOTo rocygapctBa. Ero MoxHo
Ha3BaTh NEPBLIM «KOMMYHUCTOM». B IIEPBOM IPOEKTE HIAcab-
HOTO TOCYJapCTBa OH OCIOPUJ 3HAYMMOCTb MHCTUTYTA YacT-
HON COOCTBEHHOCTH ISl ABYX BBICIIMX COCJIOBMIA.

InatoH chopMyampoBan mpobiaeMy Iepexona K HIeanabHO-
My TOCYIapCTBEHHOMY IPAaBJICHUIO.

2.3.TlonnTtrko-npaBoBOEy4eEHNEAPUCTOTENS

Apucrorenp (384—322 Ir. 10 H.3.) — IPEeBHETPEUYECCKUIA
dunocod, ocHOBaTeIb AaHTUYHOW MOJIUTHUECKON HAyKU.

Hnoxa. Kpusuc nojamcHoro crposi. PazopeHne KpecThbsiH, Ie-
pecelieHUe MX B TOPOAa, POCT UYMC]IA CBOOOIHBIX OEIHSIKOB,
pa3BUTUE POCTOBIIMYECTBA (XpeMaTUCTUKU). HapomHbiM co-
OpaHMeM PYKOBOIST JOHOCUMKHM, MPOLBETACT KJeBeTa Ha Gora-
ThIX. YepHb TOCEIaeT HapoAHbIe COOpaHMS 3a TUIATy.

bBuoepaghua. Pomuna Apucrorenss — rpedyecKkuil TOpPOI-TIO-
muc Crarupa Bo ®pakun. [MosToMy MHOLIA ApUCTOTENS MMeE-
aytor CrarmputoM. Otenr Apucrortenss Hukomax ObIn Jieitd-me-
INKOM MakemoHckoro Iapsg AmuHTel II, m Apucrorens B
aerctse urpan ¢ @uiaunnom, Oynymmm napem Makenonun. C
17 mo 37 net yumnca B Akagemun Ilmarona. C 343 1. mo H.3.
ApucTOoTeTb OBIT HaCTaBHMKOM AJlekcaHapa MakeImoHCKOro, 3a
yTO AJIEKCAaHIp, CTAaB LIapeM, MOCTaBUJI CBOEMY YUUTEIO U ApY-
Iy TAMSTHUK C HAAMUCBIO: «AJIeKCaHIp MOCTABWII 3TOT MaMsIT-
HUK cbiHy Hwmkomaxa, mMympoMy OOXKECTBEHHOMY ApPHCTOTEITIO».
B 336 r. 10 H.3. Apucrorenb ocHOBaj B AduHax CBOIO CO0-
CTBEHHYIO IIKOJNY (JMKe, Wiu — B APYroi TpaHCKpUMNIUUA —
JIUIEei, Ha3BaHHBIN TaK TO JIU 1O UMEeHU repost JIuka, To Ju Arl-
mojioHa JInkeiickoro). ApUCTOTeNIb YUATAl B JIMIEe JICKIIUH,
MPOTYINBAsICh CO CBOMMU ciymaTenassMu. Peripateo (rped.) o3-
HayaeT «IpoXaxuBaloch». OTClOIa Ha3BaHUE YYEHMKOB U IIO-
cienoBaTeneii Apucrorenss — nepunamemuxku. C UMEHEM
ApHCTOTENIST CBSI3BIBAIOT Hayalo (popMajbHOM JIOTUKU, HApsIoy
C KOTOPO# OH MpernoaaBajl O0TaHUKY, aCTPOHOMUIO, SKOHOMU-
Ky, TOCyAapCTBOBEICHNE. :
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Jlocuueckoe ocnoeanue noaumuxo-npaeoeozo yuenusi. B
oranuue ot [lnatoHa («IlnatoH MHe Ipyr, HO UCTMHA JOPOXKE»)
ApHCTOTEJIb CUMTAJI, UTO MIEW CYLISCTBYIOT HE BHE Bellleil, a B
HUX, Kak ¢dopMa. Jliobast Bellb — 3TO €AMHCTBO MaTepuu M
¢dopmel. Kakyro 061 (hopMy He MMeJIa Belllb, OHA B TO K€ BpeMsI
COCTaBJISICT BO3MOXHOCTh HOBOI (popMBbI. Takum 0o6pa3oM BO3-
HUKaeT uepapxusi (popm.

YenoBek, cuuTan ApUCTOTENb, — 3TO Ayllla, KOTOpasi UMeeT
JIBa HaJaJia: pasymMHoe U 804e60e.

YenoBeK — 3TO IIaBHBIM O0pa3oM pasyM. Y 4YejloBeKa eCThb
MHOTO TIPUPOIHBIX MMITYJILCOB, KOTOPbIE Pa3yM HOJDKEH KOHT-
poiupoBath. Pa3yM TMpu3BaH OMNpENEIUTh <«TOYHYIO Mepy»,
CpeIHWUI MyTh. DTO IIyTh mobpoperenu. JloOpomereslb — 3TO
«cepeIrHa MeXIy KpalHocTAMU». B 4umcio mobpoaeTeiieil ye-
JIOBEKa BXOIST: MYXECTBO — 3TO CpeaHee MexXmay Oe3paccyi-
CTBOM UM TPYCOCTbIO, IIEAPOCTh — 3TO CpeAHee MeXIy XKai-
HOCTBIO U PACTOUMTEIHbHOCTBIO, CKPOMHOCTh — 3TO CpeaHee
MeXIy OeCCTBIICTBOM M CTECHUTEIbHOCTHIO.

Ocnosnvie pabomor: <«Ilomutuka». [lpousBegeHne OTHO-
CUTCS K pa3psioy 3aliCOK, COCTaBJICHHBIX B LIEJSIX IperojaBa-
Hus. B ocHoBe «IloauTuku» ApucToTes JEXUT aHaIU3 U
CpaBHEHME NEUCTBYIOIIUX KOHCTUTYIMIA. CunTaercs, 4to Apu-
CTOTEIb BMECTE CO CBOMMM YUYEHUKAMU M3YyYWJIT KOHCTUTYLUH

153 rpeuyeckmnx monmcoB; «HuKomaxoBa 3THKa».

Coolepicanue noaumurKo-npasoeozo y4eHus Apucmome-
aa. llowamue cnpasedausocmu. Cpemu Bcex moOpomereneit
€CTh OJIHAa, B KOTOPOIf OTpaXeHbl BCE OCTajbHBbIC. DTO CIIpa-
BeITMBOCTh. OOIIEero ompeae/ieHus CIpaBeUIMBOCTA Y ApHc-
TOTEJISI HET.

OH BBIIEJSACT ABA BUIA CIIPABEITMBOCTH:

* pachpeaesioyo;

* ypaBHUBAIOULIYIO.

Kputepuii pacnpenensionieii cnpaBeUyIMBOCTH — JOCTOWH-
ctBo. OHAKO MOHSATUE HOCTOMHCTBA MeHsieTcs. [lpu onurap-
XA LEHUTCS OOrarcTBO, MPH aPUCTOKPATUM — YECTh.

[MpuHUMIT pacpenesionieid CrpaBeaIMBOCTU; OJiar TOJIXK-
HO OBITb OOJbIlIE Y TeX, KTO Oonee moctouH. K Graram oTHO-
cATCS OOIIECTBEHHOE MOJIOKEHHE, TIOUEeT, BIACTh U IIp.

YpaBHUBawIIas CIpaBeIIMBOCTb TpeAroiaraeT Jroaeii co-
BEpILICHHO PaBHLIMHU, a JTOCTOMHCTBO HE MMeeT HMKAKOTo 3Ha-
yeHus. He BaxkHO, KTO COBEpPINWI MPECTYILUIEHWE — IOCTOM-
HBII WIM HET, HO HaKa3aHue JOJDKHO MOCIeI0BaTh.
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Ilonsamue eocyoapcmea. Yenosek 1o cBoell Mpupoie — Cy-
mecTBo obiectBeHHoe. [loaToMy rocymapcTBO AJIsl HEro SIBsI-
eTcs BbIclieir (opmoit obieHusi. K npyrum dopmam obieHust

ApHCTOTENIb OTHOCHIJI CeMbI0 M 00IIMHY. CeMbsi — 3TO HU3LIAs |

¢opMa, 3a Hell cieayeT oOLIMHA, M HAaKOHeIl, BeIcIIas opMa —
rocygapctBo. Kaxmas Husmass ¢opma coaepXuT B cebe BO3-
MOXHOCTh BbICILIEH (hOPMBI.

«['ocymapcTBO — COOOILECTBO paBHBIX JIIOACH IJII JOCTHU-
>KEHUSI BOBMOXHO JIy4ILei KU3HU».

BHe rocymapcTBa B CUJTy CBOEil MPUPOIBI MOXET HAaXOAUTh-
csl «1M0O0 HEeNOpa3BUTOE B HPABCTBEHHOM CMBIC/IE CYIIECTBO,
MO0 CBEPXUYETIOBEK», «IMOO XMWBOTHOE, JTUOO OOXECTBO».

«['ocymapcTBo cosnmaercsi He paau TOro TOJBKO, YTOOBI
XWUTh, HO MIPEUMYILECTBEHHO /IS TOTO, YTOObI XXUTh CUYACTIM-
BO; B MPOTHMBHOM clly4yae CJIeJOBajJo Obl IOMYCTUThb TakXke U
rocyaapcTBO, COCTOsIIIee U3 paboB WIM KUBOTHBIX, Yero B Jeli-
CTBUTEJIBLHOCTU He ObIBaeT, TaK KaK HU Te, HU IpPYyrue He co-
CTaBJISIIOT COOOIIECTBA, CTPEMSIIIErocss K 0JarofeHCTBUIO BCeX,
U CTPOSIT XKU3Hb 10 CBOEMY MpeIHAYEPTAHUIO».

Knaccupurayus gpopm npaesenus eocyoapcmea. Kpurepuu
KJ1accuuKauuy — KOJMYECTBO IMPABSIIIUX U MHTEpechl OOlle-
ro Oyara. ApUCTOTeNIb BBIACS 1IeCTh (pOpM TocyaapCTBEHHO-
ro MpaBJeHUs: TPU TMpaBUIbHbBIE (POPMBI TIPABICHUSI U TPU He-
MpaBUJIbHBIE.

Tabnmua2.3
dopMbl rocyaapCTBEHHOIO NpaBieHUs!

IPABUJIBHBIE HENPABUJILHBIE

IIpasienne ocymecTeasercs
B MHTepecax obmero Oyara

l'lpasncuue OCYINECTRIACTCA
B MHTEpEeCcax CaMUX NpaBsiinx

Mouapxus Tupanns
ApHCTOKpaTHs Onurapxns
IMonutha Hemokparus

Hoeanvnas @opma npaenenus eocyoapcmea. WneanbHast
dopma mpaBneHuss — noaumus. [loauTHs — 3TO CMeIIaHHAsK
(opma mpaBieHMs] rocyIapcTBa, BO3HUKAMOIIAS M3 COUYETAHUS
IIBYX HEMPaBUIbHBIX (POPM — OJUTAPXMM M JEMOKPATHH.

Onurapxusi ycyryoJseT CYIIECTBYIOIee HMYILIECTBEHHOE
HEepaBeHCTBO, a JEMOKpPATHUsl Ype3MEpPHO ypaBHMBaeT OOraThiX
u O6enHbix: «TonbKO TaM, IIe B COCTaBe HAaceJICHUSI CpeIHUE
HUMEIOT TepeBec MO0 Haa 00erMMU KpaiHOCTIMU, 1100 Hal Of-
HOM M3 HUX, FOCyIapCTBEHHBbII CTPOIl MOXET pacCUMThIBaTh Ha
YCTOMUYMBOCTh; HE MOXET ObITh OIMACcEeHUs], YTO Oorarblie, BOMIs
B corjalieHue ¢ 0eqHbIMU, OMOJIYaTCsl Ha CPEAHUX...».

[TomuTrst — 3TO TOCYTapCTBO, OCHOBOM KOTOPOTO SIBJISIETCS
CpeIHUI KJiacc.

XapakTepUCTUKU TOJUTHM:

* @aacmo TIPUHAUIEKUT «BOMHAM, KOTOpBIE BOOPYXKAIOTCS
32 COOCTBEHHBIN CUET»;

* NIpeodIaiaeT YacmHuas co6CMEeHHOCMb HA 3eMAI0 CPeOHUX
pasmepos, XOTSl €CTh U TOCydapCTBEHHasl COOCTBEHHOCTh Ha
3eMJIIO;

* COBMECTHbIC Tpame3bl JUIsi 00eCTeUeHUs HOAUCHOL COAU-
daprocmu («iydlle, 4YToObl COOCTBEHHOCTh ObLIa YacTHOM, a
MOJIb30BaHUE €10 — OOIIUM»);

* camodocmamoutoe 4ucao epaxcoar; HeoOXOAUMO, YTOObI
rpaxnaHe <«3HaJIu OPYr Opyrar;

* He 6x00am 6 cocmae epa)coan W He YYacTBYIOT B 3aKOHO-
COBEILATEbHON U CyneOHON NEesTENbHOCTU: JceHuUHbL, pabbl,
PEMECAEHHUKU, MOP208UbL;

* MOJUTUS — 3TO MOJUC ¢ 0003PUMOI U JIETKO 3alluilae-
MO meppumopueti;

* yMepeHHbIN Kaumam (B I'peliiu KJIMMAT He XOJOMHBIA U
He XXapKuii);

* ocobvlii xapakmep epadxcoan. I'peku o6namaloT U Myxe-
CTBOM (Kak ceBepsiHe), U YMOM (KakK a3uarThl);

* coeduHeHue coCA08H020 OeNeHUs C B03DACHHbBIM.

BOGHHOE — IOHOCTb;

3aKOHOCOBEUIATEIbHOE — 3PEJIOCTh;

Kpeyeckoe — CTapoCTb.

IIpasosas meopusa. [1ns denoBeka eCTECTBEHHO W IOJIE3HO,
cyuTan ApUCTOTeNlb, YTOOBI TEJO MOAYMHSIIOCH Ayllie, a IMOA-
BepxkeHHas addekTam yacTb IyIIU MOAYMHSUIACh pasymy. [Ipu-
3HaHME 3HAUeHUs padyMa B YeJOBEKe MPUBOIUT APUCTOTENS K
MOKMCKY €ro aHajora B OOILECTBEHHOMN XM3HU, KOTOPbIM CTaHO-
BUTCSl 3aKOH: <«3AKOH — 3MO YPABHOBEUICHHDBII Pa3ym».

IIpaso — 3TO0 Mepwio CIpaBeAJIMBOCTH, PETyJUpYIOLIas
HOpMa MOJUTUYECKOTO OOIICHUS.
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OO011ecTBO HE MOXET CYIIECTBOBAaTh 0€3 3aKOHOB U IIpaBa:
«Yenosex, acusyujuili 6He 3aKOHA U NPABA, — HAUXYOUWUL U3
8cex...».

ApuCTOTEeNIb OMNpPaBOBIBACT Npagosoe npuHyycdenue: <«bonw-
WUHCMEO At00ell NOBUHYemcs CKopee HeoOX00uMocmu, uem
paccyoky, u cmpaxy neped Hakazanuem b6oaee, uem wecmu...».

Knaccugukauus npasa. Apucrtorenb pasiuyaeT IPaBO IIO-
3UTUBHOE W MPABO €CTECTBEHHOE.

Ilon nosumusneim npaéom ApuUCTOTENb MOHUMAET WU3MEH-
YHBBIE YeJIOBEYECKME TMOCTAHOBJIEHMS, KOTOPblIE MOIYT ObITh
MYMCAaHBIMU WIM HenucaHbIMU (oObrdasMu). Ilom ecmecmeen-
HbIM hpasom ApHUCTOTeNb TOHUMAaeT HEW3MEHHbIe BeJIeHUs
MPUPOJIbI, KOTOPbIE HE 3aBUCSIT OT BOJM 3aKoHojarens: «Ecme-
CMBEHHbIM NPABOM 5645emcs Arboe npaso, Komopoe oelicmay-
em NnoecemMecmHO U He 3a8UCUM OM MO020, CHUMAIOM AU e20
A100U Oelicm8YHWUM UAU Hem».

EcrecTBeHHOE MpaBo MPEAINMCHIBAET:

* pasjeyieHUe JIIoJell Ha POXIEHHBIX TMOBEJIEBaTb U POXK-
JIEHHBIX MTOBUMHOBATHCS;

* pabcTBO: «OUeBUAHO, BO BCSIKOM CiIydae, YTO OIHU JIIOIU
[0 TPUPOZE CBOOOIHBI, APYIMe — padbl, U 3TUM IMOCIEIHUM
ObITH pabaMy U IIOJIE3HO, U CIIPaBEIINBO»;

* TOCHOICTBO MyXa Hall XEHO.

Yt0 KacaeTcsl COOTHOIIEHUSI €CTECTBEHHOTO U MO3UTUBHOTO
npaBa, TO ApUCTOTENb CUUTAJ, YTO €CTECTBEHHOE MpPaBO BCTY-
MaeT B CUJIy, KOIda MOJYUT IPaBO, YCTAHOBJIEHHOE JIOAbMMU.

CozmaBas MpPOEKT MIEATLHOTO TOCydapcTBa, ApPHUCTOTENb
OCHOBBIBAJICS Ha KPUTHUKE TEPBOrO MpOeKTa MAEaJbHOTO TOCY-
mapctBa IlnatoHa. ApHUCTOTE€NIh — KPUTHMK <«KOMMYHH3Ma»
IInarona. st ApUCTOTENSI 3TOM3M €CTeCTBEH (UeIOBEK OOJIbIie
3a00TUTCSI O cBoeM OJjare, 4yeM o0 oOleM; JTI000Bb K CEMbE —
9TO MUCTOYHUK PaJOCTeit).

ApucToTeNls MPenoXuia KPUTEPU CIpaBeIMBO (DOPMBI
MpaBjieHUsl TOCyJapcTBa — WHTEpechl o0iiero Oxara. OTOT
KpPUTEPUIA MOXHO TMPUJIOXUTH K JIIOOOMY COBPEMEHHOMY TOCY-
JIapCTBY.

ApucTOoTeb U3MEHWJI CTUJIb M3JIOXKEHUS TOJUTUYECKUX
uneii. HayuHslii TpakTaT ApHCTOTeNs IpUILE] Ha CMEHy Jauva-
noram Ilnatona. Co cBouMM y4yeHMKaMM OH omucan 158 KoH-
CTUTYLMIA TpeUYecKMX U BapBapCKUX rocyaapcTB. 3arnajaHas Tpa-
UL TTOIUTUYECKUX UCCIENOBAHUN YXOOUT KOPHSAMM B 3MOXY

aHTUYHOCTU. [IpryeM, COBpeMEHHBIM TPENCTABICHUSIM O Hayy-
HOM CTWJIE M3JIOXKEHUSsI MpobsieM MOJUTUKK 0ojiee COOTBETCTBY-
0T mpousBeneHus Apucrtorens, Hexenu Ilmarona. ITostomy
ApucroTesis 4allle BCETO M HAa3bIBAIOT OCHOBameneM NOAUMU-
YecKoll HayKu.

2.4. YueHnue NMonu6us o popmax rocygapcresa

IMomaomii (210—128 IT. 10 H.3.) — TIpeUYeCKUil MBICIHUTENb,
HUCTOPUK, aBTOP KOHLIEMIIMU KPYyroBopoTta (hopM MpaBieHUs To-
cy/lapcTBa.

Jnoxa. YTpata rpeyeCcKMMHU IIOJMCAaMU HE3aBUCUMOCTH.
BxiioueHue rpeuyeckux moJMCcOB B cOCTaB PUMCKoOM uMmepuu.

buoepaghusa. Bruixomen m3 I'penmu, u3 3HaATHOro popa. buin
uHTepHupoBaH B Pum B ymcie 1000 3naTHBIX TpekoB (300 oc-
TaJloch B XUBHIX). OKazancs NpUOIMKEHHBIM KO IBOPY pUMC-
koro marpunusg Crounuona. Cuurtan Hanbojee COBEPIIEHHBIM
CTpOeM pUMCKHUI, a Oymyiiee — 3a Pumom.

Ocnoeénas paboma: «BceoO1ast ucTopusi».

Jloeuueckoe ocnosanue noaumuueckozo yuenus. Hcmo-
puzm. Uctopus, cumtan Ilonmbuii, moakHa HOCUTh BCEOOIIUI
xapakTtep. OHa JOKHA OXBaThIBaTh B CBOEM M3JIOXKEHUM COOBI-
THS, TIPOMCXOSIINE OJHOBPEMEHHO M Ha 3arane, 1 Ha BocToke,
OBITHb IMPAarMaTUYHOM, T.€. CBI3aHHOW C BOSHHOW W ITOJIUTUYEC-
Kol ucropuein. Cmouyuzm. Paznensl uuen CTOMKOB O LIMKIIM-
YECKOM pa3BUTHUM MMPA.

Codepicanue noaumuueckozo y4enus. llon BIUsIHUEM
croukoB IlonmOuii co3man KOHLEINIXIO KpyroBopora (opM
MpaBJeHus TrocyaapcTna:
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Ta6nuuya 2.4

dopmb! NpaBneHnus rocyaapcTea

Yncno

[TpaBunbHbIE Henpasunsheie
mpaBALIHX

Tpasnenne MOHAPXHA. Npasutens | THPAHHA. Ycranasmm-
O0HOT0 nosny4aet 100pPOBONBHYIO | BAETCA CHIIOH M JEPHKHT-
MOAAEPKKY CBOHX CA Ha cTpaxe nepe

NOJLIAHHBIX npaBUTENEM
Ipasaenne APHCTOKPATHAL. OJTHTAPXHA.
HEMHOTIHX Ynpaenenue Ha gpibop- | OtcyreTHe BoIGOpHOC-
HOMH OCHOBE CTIpaBeTH- | TH, CBOCKOPBICTHE
BBIMH M Pa3yMHBIMH npaBUTENei

NpaBUTCNAMH

[papnenne HAEMOKPATHA. OXJIOKPATHA. Bnacte
Ooabwmucrsa | lpeobnananue MueHus YEpHH NPH FOCNOACTBE
GonbmmHcTRA. YBakeHHE | 1EMArOroB B HApOIHOM
K 3akoHaM, Ooram, cobpannu. Bnacte yep-
POAMTENAM, CTAPLIMM Hu Be3 ypameHus K 3a-
koHam: «Henb3s cunTaTh
JIEMOKPATHYECKHM YCT-
pPONCTBOM TaKoe, B KOTO-
pPOM YepHb MOXET fe-
narb TO, YTO XOHET

M MBICIHT Asis cebs»

Wrak, kpyeosopom ¢opm npaeaenus eocyoapcmea: TpU
npaBuWibHbE (DOPMBI UM TPU HEMpaBUJIbHBIE (DOPMBI MPABICHUS
CMCHAIOT Ipyr Apyra.

Jlioboe sBleHUE MNOABEPXKEHO M3MeHeHUIo. Jliobasa 1pa-
BWIbHas dopMa MmpaBlieHUs rocygapcTBa BbipoxnaeTcs. Hauu-
Has ¢ TUPAHUM, YCTAHOBJEHUE KaxXHoul ciemyromeil opmbl
OCHOBBIBAE€TCS HAa OCMBICJICHUU MPEAIIECTBYIOIETO UCTOPU-
yeckoro omnbiTa. Tak, mocjie CBEpXXEHUsI TUpaHa OOIIECTBO yXke
HE PUCKYET BBEPSITh BJIACTh OMHOMY.

B pamMkax cBoeil MBICIUTENBbHON KOHCTPYKIIMM KPYyroBOpOTa
¢opMm mipaBieHus [lonmubuii onpenesnsieT Mepuos, HeoOXOTUMBbII
IUIST Tiepexoia OT OMHOM (opMbl MpaBJieHWsT K APYTroi, 4To Mo-
3BOJISIET TpPEACKa3aTh WU caM MOMEHT TIepexoa:

* XU3HDb HeCKOAbKUX NOKOAeHUil n0deii 3aHMMAeT Mepexol
OT LIAPCKOi1 BJIACTU K TUPAHUU;

* XU3Hb 00H020 NOKOAeHUs AOeidl 3aHUMaeT IMepexol OT
ApUCTOKPATUU K OJIUTAPXUU;

* XXU3Hb mpex NoKoAeHuil Awdeii 3aHUMAaET TEpexol OT Je-
MOKpaTUM K OXJOKpaTUW (IeMOKpaTHUsl BBIPOXIAeTCsl 4epe3
TPpU TTOKOJICHMS] ).

TMomubuil cTpemuics HailTu Takylo (GopMy MpaBJIEeHUST TOCY-
JapcTBa, KoTopas Obl obecrieunBajia paBHOBecUe B rocyaap-
CTBEe MOIOOHO IUIaBaroleMy Kopabito. st 3Toro HeoOXoauMo
COEIMHUTH TPU TpaBWIbHBIE (POPMBI TIpaBieHUsT B ofHy. KoHK-
PETHBIM TIPUMEPOM CMelllaHHOU dhopMbl nipasneHust ais [lonu-
6ust 6bputa PumMckas pecryOivka, B KOTOPOU COYETATUCH:

—> BJIaCTh KOHCYJIOB — MOHApXUS;

—> BJIaCTh CEHATa — apUCTOKpaTHsI;

—> BJIaCTb HAPOIHOTO COOpPaHUS — AEMOKpATHSI.

B ormiuune ot Apucrotens, JUisi KOTOPOro uaeaibHasi opma
MpaBjJeHUs] — 3TO CMEILEHUE 08YX HenpaguavHuix (HETPaBUJIb-
HbIX W11 Apuctotenst!) ¢hopM MpaBlieHUs: OJUTAPXUU U JEMOK-
patuu, y Ilonubusi uneanbHass (opma mpaBiIeHUSI — 3TO CMe-
LIIEHUE mpex HNpasuabHbulX opm npasieHus eocyoapcmea:
MOHAapX1U, apUCTOKPATUU, TEMOKPATUM.

Nneana cmemanHoil GopMbl npasieHusa rocygapcrsa Ilonu-
Ous1 mocnenoBaTesibHO TpuaepxuBaiuch Mapk Tymwmit [uie-
poH, Tomac Mop, Hukkono Makuagesu.

I'peveckuit ucropuk IlonubWil B3sIT B KadyecTBE HOBO-
20 00seKkma TOJIUTUYECKOTO MCCIeI0BaHUs PHUMCKOE TocCy-
JIapCTBO.

" TlokoneHne — TMPOMEXYTOK BPEMEHH, OTIENSIONINIA OTLIA OT ChIHA; BILIOTH
no XX B. — mpuOIM3uTeabHO 33 roma; Temepb 3Ta Ludpa CKIOHSETCS K 25.
(XKrwaus /]. Ounocodekuii cnosaps. M., 2000. C. 328).
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Tema 3. NMOJINTNYHECKUE
M NMPABOBbLIE YHEHUA B APEBHEM PUME

Hcropus [IpeBHero Puma BkirodaeT B ceOsl Tpu IepHofa:

1) mapckmii (754—510 1. 10 H.3.);

2) pecniyosniukaHckuii (509—28 rr. 10 H.3.);

3) umniepatopckuii (27 T. 10 H.3.— 476 T. H.3.).

Bo II B. 1o H.3., mocjie 3aBoeBaHUSI PUMJISTHAMU TPEYECKUX
MOJUCOB MOJUTUYECKUE W TIpaBOBble yueHUs ['peuny okazaiun
CUJIbHOE BIIMSIHME Ha (POpMUpOBAHUE B3MJISIOB PUMCKUX MbIC-
nureseil. PacuseT puMCKOM TIOJUTUYECKON M TIPaBOBOM MBbICIU
MPUXOAUTCS Ha PEeCcNyOJMKAHCKUN U UMIEPaTOPCKUii Mepuo-
nbel. B 3moxy pecny6iuky co3maeT cBou mpousBeaeHus llute-
POH M HauMHaeTCs TBOpYecKas NesITeIbHOCTb PUMCKMX IOpUC-
TOB, KOTOpasl JOCTUTaeT pacliBeTa B UMIIEpaTOpCKuii nmepuoa. B
I B. H.3. 3apoxaeTcss XpUCTUAHCTBO, a yke B IV B. OHO cTaHoO-
BUTCS TOCYIapCTBeHHOM penurueit Pumckoii nmMnepun. C nosis-
JIeHWEeM XPUCTUAHCTBA MEHSIETCS TeMaTWKa MOJUTUYECKUX U
MPaBOBbIX HUCCAETOBAHUM M OCHOBHOI MpPOOJEMOi CTaHOBUTCS
COOTHOILIEHWE LIEPKBU W TOCYAapCTBa.

3.1. lMonMTnko-NpaBoBOE Yy4eHMEe
Mapka Tynnma LmuepoHa

Mapk Tywmii Ilmmepon (106—43 1r. 10 H.3.) — pUMC-
KU TOCYyIapCTBEHHbIN AesTeNlb, 3HAMEHUTBIN OpaTop.

Anoxa. TlocnenHuii iepro CyleCTBOBaHMSI PeCyOIMKaHCKO-
ro Puma. Boccranue paboB 1o mpeaBoauTeabcTBoOM Criapraka
(74—71 1r. mo H.3.). 3arOBOpPHI IIPOTUB PECIYOIMKAHCKOIO CTPOSI.

buoepagpua. lluuepoH ponuicss B Pume, mM3yuusn puTopuky,
rpaXxaHCKoe TMpaBo, rPeYecKuil SA3bIK, MO3HAKOMUWICSA C (UI0-

codueit anMuKypeilieB 1 CTOMKOB; Tpeycries Kak TocyaapcTBeH-
HbIli nesaTenb. biarogapsi opatropckoMy uckyccTBy lluiiepon
3aHUMMaJl pa3iUYHblE TOCYIApCTBEHHbIE MOJKHOCTU YyXe B
BechbMa MOJIOJIOM Bo3pacTe: ObLT KBeCTOpOM ((pMHAHCOBbIE U
cyneOHBIE Iefa), WIEHOM CeHaTa, 3MWIOM (BbIOOpHAS HOJIK-
HOCTB: CHaOXeHHe Topoa MPOAyKTaMH, OOIIeCTBEeHHBIM TOPs-
JIOK); TIPETOPOM (BbICIIEE JOJKHOCTHOE JIUIIO, BBITIOJHSIONIEE
cyneOHble (DYHKIIMM); KOHCYJIOM (BbICIIEe MOJKHOCTHOE JIUIIO,
BbIOMpaeMoe Ha HapoaHOM cobpaHuu). bymyun koHcynom, Iu-
LIEpOH PYKOBOAWJ TojAaB/iieHreM 3aroBopa KaTajiuHbl — puMmc-
KOro TMaTpulUsi, KOTOPbI ObLT CTOPOHHUKOM YCTaHOBJIEHMSI
eauHoauyHoi Biactu (IluuepoH mpuKazana apecToBaThb U Kasz-
HUTHh Oe3 cyda TATEPhIX PUMCKHUX apHCTOKPAaTOB — YJ9aCTHH-
KOB 3TOTO 3aroBopa). B GiaromapHOCTH OT HapOTHOTO cobOpa-
HUST TIOJIYYUJT TIOUETHBIM TUTYJT — «OTell OTeUecTBar.

Kak Gnectsiiuii opaTop BBICTYIAA B Pa3MYHbBIX aydUTOPU-
SX: B Cyle I0 JejiaM I'paXkIaHCKUM M YTOJIOBHBIM, B ceHaTe U B
HapoOIHOM COOpaHUM — Ha MOJUTUYECKUE TEMBb.

[uuepoH Bcerga BbICTYIAd MPOTHMB YCTAaHOBJIEHUS pexXuMa
JIMYHOM BAAcTu: Mpuxof K Baactu Lle3apsi paclieHU KaK «HOYb
pecnyOoIuKn», «yTpary cBoOombl B rocymapcTBe». Korma B 44—
43 IT. 10 H.3. K BJIACTU MIPULILIA TPUYMBUDPHI (AHTOHMIA, OKTa-
BuaH, Jlenua), HuuepoH BeicTynua npoTuB. Ero mms ObuIO
BKJIIOYEHO B MIPOCKPUIILIMOHHBIE CITMCKM JIUL, KOTOPBIX JUIIIa-
0T COCTOSIHMSI Y TIOBEpralT mpecienoBanuto. lluiiepoHy or-
pyOWJIM TOJIOBY M MPaByl0 PyKYy U MO pacropsLkeHU0 AHTOHUS
BBICTaBWIN MX B Pume Ha ®opyme.

Jlocuueckoe ocHoeanue noOAUMUKO-NPABOBO2O YHEHUsL.
luuepon ucnertan BiusHue uneit [lnatona, Apucrorens, Ilo-
JIMONST, CTOMKOB. :

Ocnoenvie pabomot: «O rocynapctBe», «O 3aKOHaX» — Ha-
MMcaHbl B moapaxanue [LmaToHy B IuaioroBoii gopme.

Cooepicanue noaumurko-npaeogozo yuenus. Ilonamue eo-
cydapcmea. 1IATIEpOH TIPEMIOXWI Fopuduueckoe TIOHMMaHME
rocymapctBa: «Mrtak, rocymapctBo (res publica) ecTh J0OCTOSI-
Hue Hapopa (res popoli), a Hapoa — He J1I00Oe COeAMHEHME
Jmomeii, cOOpaHHBIX BMeCTe KaKMM ObI TO HM OBIJIO 00pa3oM, a
COCMMHEHNEe MHOTHUX JIIONEH, CBSI3aHHBIX MeEXIy cO0Oi cornma-
CcreM B BOIIpOcax TpaBa (juris consensus) M OOITHOCTBIO MHTE-
pecoB (utilitatis communione)... Jla 1 94T0 Takoe rocyaapcTBo,
KaK He OOIIMiT TIpaBOIOPSIIOK?».
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luuepoH ob60CHOBa MPUHILIMUIT IOPUANIECKOTO ((popmanb-
HOTO) paBEHCTBa IpaXXaaH: €CJIM JIOAW HE COITIaCHBI YpPaBHSTH
MMYIIECTBO, a YMbI BCEX JIIOAC ONMMHAKOBHIMU OBITH HE MOTYT,
TO, BO BCSIKOM CJlydae, IpaBa rpaxaaH OTHOIO M TOTO XK€ rocy-
JIapCcTBa MOJDKHBI OBITh OMWHAKOBHI.

Ilpoucxoocdenue eocydapcmea. TocymapcTBO BO3HUKAET
BCJIEZICTBMIE HEOOXOMMMOCTH 3aIlMThl YaCTHOM COOCTBEHHOCTH.

Knaccugpuxayus gopm npasnenus eocydapcmea. Ilpomon-
kasa rpedeckyto Tpagumuio (IlnaroH, Apucrorens, [lommonii),
B KadecTBe Kputepus kiaaccupukauuy LluiepoH mcmonb3yer
KOJIMYECTBO TIPaBSIIINX.

[luiepoH pasiauyaer:

—> uapckyo éracmb — GOPMY NpPaBICHUS, TIPU KOTOPOU
BEpXOBHAsl BJIACTh INPMHAUICKUT OTHOMY JIMILY;

—> eaacmb onmumamos — (HopMy TIpaBJIeHUS, TIPU KOTOPOI
BEPXOBHAsI BJIACTb IIPUHAMICKUAT HECKOJIBKIM BBHIOOPHBIM JIMIIAM;

—> Hapoowyio éracmv — (HOPMy TIpaBICHUS, TIPU KOTOPOU
BEpXOBHasI BJIACThb IMPUHAIJIEKUT BCEMY HapOLYy.

Bce a1 hopMBI TIpaBieHMs SBISIOTCS HECOBEPIICHHBIMH,
TaK Kak MMEIOT HEIOCTATKMU:

—>TIpU LIAPCKOM BJIACTH «BCE MPOYME JIIOAU COBCEM OTCTpa-
HEHBI OT OOIIEro IJIsI BCEX 3aKOHONATENIbCTBA M IIPUHSTHUS 3a-
KOHOB»;

—> MpH BJIACTH ONTHMATOB HAPOI OTCTPAHEH OT BJIACTH U HE
nMeeT CBODOOIbI;

—> TIpU IEMOKPATUU HECIIPaBeIJIMBO CaMO PaBEHCTBO.

DTN (HOPMBI HECOBEPILIEHHOTO IIPaBICHUS «JIETKO» CTPEMSIT-
¢ K BBIPOXIEHUIO B «IypHBIE TOCYIapCTBa». TUPAHUIO, OJIU-
rapxuio (HampuMep, KJIMKa TPUALATH TUPaHOB B AduHax),
MPOM3BOJI TOMMBI (Harpumep, abMHCKOE TTOJTHOBJIACTHE).

B ormuune ot rpedeckux ¢pmirocodoB Ilumepon BooOie He
MPpU3HABAJ «IypPHbIE TOCYJAapCTBa» rocydapcTBaMU, TaK KaK HU
OHO U3 HUX HE SBJISIETCSI «IOCTOSIHUEM HApoAa» U B HUX HET
o01ero ms1 Bcex IIpaBa.

Hoeanvnas copma npasnenus eocyoapcmea. Jlydmast pop-
Ma TOCYHAapCTBEHHOIO IPaBJICHMSI — CMeUlaHHas, T.e. 4eTBep-
TBIA BU TOCYIAapCTBEHHOTIO IIpaBJICHUsI, KOTOPHI «00pa3oBaH
IyTeEM PaBHOMEPHOIO CMEIIEeHUs Tpex ero BUmoB». [Ipumepom
Takoi (popMbI TIpaBiIeHMS ABISIachk Pumckas pecnybauka, B KO-
TOPOM KOHCY/IbI OBUIM aHAJOTOM IIApCKOM BJIACTH, CeHAT —
aHaJIOTOM BJIACTM ONTHMMAaTOB, HapOIHBIE COOpaHMS M HAPOMI-
Hble TPUOYHBI — aHaJIOraMd HapOMHOI BJIACTH.

Knaccugpuxauus npasa. llunepoH paznuyan 3aKOHBI €CTe-
CTBEHHBIC U MTO3UTUBHBIE.

EctecTBeHHBII 3aKOH:

* BCerma crpaBemuBbIid: «IlepBoe MpaBuiIo CIpaBelIMBOC-
TU COCTOMT B TOM, YTOOBI HMKTO HUKOMY HE BpEIWJI, €CJIH
TOJBLKO HE OyIeT CIPOBOLIMPOBAH Ha 3TO HECIIPAaBEIIMBOCTHIO,
a 3aTeM, 4YTOObI BCE MOJb30BAJIUCH OOIIECH COOCTBEHHOCTHIO
Kak oOllIeit, a YaCTHOI KaK CBOE»;

* COIAEPXUT pa3yMHBIC MOJIOXEHUS,

* SBJISIETCS BPOXXACHHBIM, BEUHBIM U ITIOCTOSIHHBIM;

* CYIIECTBYET B HEMMCaHOU (popme;

* BO3HHUKAET paHbIlIe, YeM KaKOW-JIM0O0 «IIMCaHbIi 3aKOH, Bep-
Hee, paHbllle, YeM KaKoe-JIMO0 rocyIapcTBO ObUIO OCHOBAaHO»;

* OTMEHUTbH €ro ITOJHOCTbIO HEBO3MOXHO «HU ITOCTAHOBJIE-
HueM CeHara, HU ITIOCTAaHOBJICHUEM Hapoaa»;

* pacmpocCTpaHseTCsl Ha BCex Joneil: «HMcmunnolii 3aKoH —
9MO pa3yMHOe NOAOICEHUEe, COoOmeemcmayuee npupooe,
pacnpocmpansiroujeecs Ha ecex Atodeil, NOCMOIHHOEe, Ge4Hoe,
Komopoe npusvleaem K UCHOAHEHUI0 0042d, NPUKA3bleds; 3an-
peuias, om npecmynieHus omnyaueaem; oHo, 00HAKO, HU4e20
K020a 3mo He HYJCHO, He NPUKA3bl8Aem YEeCHHbIM NH00SM U He
3anpewaem u He 8o3delicmeyem Ha becuecmHbIX, NPUKA3bleAas
UM YMO-1UO0 UAU 3aNnpeuiast».

LuuepoH momyckan CyllleCTBOBaHUE HecHpaBeJIMBbIX IMO-
3UTHBHBIX 3aKOHOB, KOTOPBIE «3aCTy>KMBAIOT Ha3BaHWE 3aKOHa
He OOoJIbIlle, YeM PeIIeHMs, ¢ OOIIero Coryacks MPUHSTHIC pa3-
OOMHWKaMW»: «FEcau Obl npasa ycmanasaueanucb NOGeAeHUIMU
Hapooos, peweHUsIMY NeP8eHCMEYIOUUX Ar00ell, NPUe08opamu
cydeii, mo cyuwecmeogano 6v. Npago pazboiHuU4amMb, NPAGO
npeaobodeiicmeosams, NPago NPedssisasimsb NOON0JNCHblE 3a8e-
wawnus, ecau Ovl IMU NPABA MO2AU NOAYHAMb 0000peHUe 2040~
COBAHUEM UAU PeUuleHUEM MOANbL> .

[MpuMepbl HecTIpaBeAIMBLIX 3aKOHOB:
3aKOHBI TpUAUATH aprHCKNUX THpaHoB 404—403 1. 1o H.3.;
PUMCKMI 3aKOH 82 T. IO H.3., corimacHo Kotopomy Cyire
MPUHAJIEXATIO0 MPaBO Ka3HUTh MO CBOEMY YCMOTPEHUIO JTH000-
ro TpaxJaHWHa, 6e3 CIIyIIaHus Jejla B cyje.
3acayru LluiepoHa cOCTOST B TOM, YTO OH COEAWHMII Tpe-
YeCKYyH0 TMOJUTUKO-TIPABOBYIO KYJIBTYPY € PUMCKOM, KOTOpas
BIIOCJIEACTBUM CTalla OCHOBOM 3aImagHOI KYJbTYphl B I1IEJIOM;
Jan IOpUINYEeCcKOe OIpeAesieHne MOHITUSI TOCyIapCTBa.
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HuuepoH okazan BnusiHue Ha I'pouusi. OmnpeneneHue ecre-
CTBEHHOTO TipaBa I'polusi — 3TO OT3BYK LIMIIEPOHOBCKOM Mak-
cuMbl: «MCTUHHBIN 3aKOH — 3TO pa3yMHOE TTOJIOXKEHUE, COOT-
BEeTCTBylolllee Ipupone...» (Vera lex est recta ratio...).

bnarogapst LluniepoHy ecTecTBEHHOE MPaBO, KOTOPOE paHb-
1ie ObLJIO IIaBHBIM 00pa3oM MpeaAMeTOM (UI0COPCKUX pa3-
MBIIIJIEHU, MpUOOpeTo MpakKTUUecKoe 3HAYEHHE B PUMCKOM
TpaBe.

CnoBapb NaTUHCKNX TEPMUHOB

res publica rocyaapcTBO
res popoli NIOCTOSIHME Hapola
Jjuris consensus corjacue B BONpocax Ipasa

«Vera lex est recta ratio ...» <«VICTUHHBIN 3aKOH — 3TO pa3yMHOE
MOJIOXKEHHUE, COOTBETCTBYIOIIEE MPUPOAE ..»

3.2. Pumckme 1opncTbl 0 NpaBe 1 ero Bugax

Inoxa. I B. no H.5. — III B. H.3. PUMcKue IOpUCTBI UTpaIA
B 9TOT NEPHUOJ OTPOMHYIO POJIb B XXMU3HM o0IecTBa. OHU 3aHU-
MaJliCh TPAKTUUYECKOU AeATEeIbHOCTHIO MO pa3pelleHuIo Mpa-
BOBBIX CIIOPOB 0 TPpeM HaIlpaBICHUSIM:

1) oTBeyanu Ha IOPUANYECKHUE BOMPOCHI YACTHBIX JIUII;

2) cooOLIany HyxXKHbIe (GOPMYJIbI U TTOMOTAJI TpU 3aKJIoYe-
HUU CIIEJIOK;

3) coobmianu GhopMybl ISl BeAeHUs nea B Cyae.

PumMckue 1opuUCThI TIOJIB30BAIMCh OTPOMHBIM YBaXKCeHUEM B
00I1IeCTBE, YTO rApaHTUPOBAJIO UM B PeCNyOJUKAHCKUN MEepUOL,
BBIOOPHBIC JOKHOCTH, B MMIIEPATOPCKUI — TPUIBOPHBIC
JIOJKHOCTH.

IIpakTuyeckast 1eATeIbHOCTh PUMCKUX IOPUCTOB OOYCIIOBHU-
Jla HEOOXOAMMOCTD TOJIKOBAaHUSI TpaBa, UCTOYHUKAMU KOTOPOTO
ObLIN:

* 00BIYHOE TIPABO;

* 3aKOHBI 12 TabamII;

* 3aKOHOAATENIbCTBO HAPOTHBIX COOPaHUIA;

* 3IUKTHI MarvucTpaToB,

* CEHATYCKOHCYJBTHI,

* KOHCTUTYUUM UMIIEpPaTOPOB.

JItoboe TojKOBaHME TIpeArioNaraeT Hajaudue OOLIC KyJIbTy-
pol. Ee ocHOBOI1 cTana rpedeckasi punocodus, riIyooKo Ipo-
HUKHYTasl 3TUYECKON TTpoOIeMaTUKOM.

BepHyTbCA B kaTanor y4ebHUKOB 1 MOHOrpadumn
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K uucny Hambosiee M3BECTHBIX PUMCKUX IOPUCTOB OTHOCST
ILleavca, Ilasaa, Yavnuana, Modecmuna, Ilanunuana, ITas.

Jlocuueckoe ocnosanue npaeoevix 6324s1008. OTPOMHOE
BJIMSIHME Ha PUMCKUX IOPUCTOB OKaszala ¢huaocogus cmouyus-
Ma — TIOCJe[Hee 0 BpeMEHM HampaBlieHUe Tpedeckoit (rmoc-
JieapucToTeneBcKoi) dpunocopun. CTOMKM TOBOPUIN HE O 4Ye-
JIOBeKEe B UMIIEpUM, a O uyejoBeKe B Mupe. I[lpoBosrnamanu
HUIeU KOCMOMOJUTU3MA U MHAuBUIyaau3Ma. OCHOBHOE IpaBU-
JI0 CTOUKOB: «2KMBHU cO00pa3HO ¢ mpupoaoii Beiei». CToUku
CUMTAIA €IUHCTBEHHBIM MCTOYHUKOM IIpaBa MPUPOLY, a €IUH-
CTBEHHBIM TIPaBOM — €CTECTBEHHOE IpaBo. IToil duitocodu-
eif U oObSICHSIETCS TPEKJIOHEHUE PUMIISIH Tepell €eCTECTBEHHBIM
MpaBOM — CIIPaBEITMBOCThIO.

PumMckue 1opucTbl npu pa3dope KOHKPETHBIX OPUINYECKUX
Il TOJIKOBAJIM CYIIECTBYIOIIME IMPAaBOBblE HOPMBI B JyXe UX
COOTBETCTBMSI TPEOOBAHUSIM CITPaBEAJIMBOCTA WIA MOIJIM M3Me-
HUTb CTApyl0 HOPMY C YYE€TOM HOBBIX MpeACTaBICHUI O crpa-
BEUIMBOM IIpaBe.

VYabnuaH nucaji o AesITeIbHOCTU PUMCKHMX IOPUCTOB: «HAc
Ha3bIBAIOT XXpelamMu, U060 Mbl 3200TUMCS O MPaBOCYINU, BO3Be-
1aeM IMOHSTHE JOOPOro U CIpPaBeIIMBOrO, OTAE/sSIEM CITpaBel-
JINBOE OT HECIpaBeIJIMBOTO, ... CTPEMSICh K UCTUHHOM, ecliu s
He 3a0Jyxaaioch, ¢uaocodun, a He K MHUMOM»

Coodepxcanue npasoewvix 6324:1008. Obujee noHsmue npasa.
Hcxonst U3 3TUYECKOTO coaepKaHMS MpaBa PUMCKUE IOPUCTHI
onpeAessIi TIPaBoO MOCPEACTBOM TOHSITHUSI CITPaBEIIMBOCTH.

Ileabc: TIpaBO eCTh MCKYCCTBO J00pa M CIpaBedIMBOCTHU
(jus est ars boni et aequi).

Yavnuan: «M3yyarorieMy npaBo Hamo Ipexkae BCEro y3HaTh,
OTKyJa TPOUCXOIUT CJOBO jus; OHO TOJYYMUJIO CBOE Ha3BaHUE
OT justitia (TIpaBaa, CHpaBeVIMBOCTD)...».

Ilasen: «ipaBO O3HAYaeT TO, YTO BCerna SIBISICTCSI CITpaBel-
JINBBIM, KAKOBO €CTECTBEHHOE IPaBO».

Kaaccugpurauus npasa. Kputepuii kiaccupukaluuum —
0J1aro, KOTOpoe 3alllUIIEHO MpaBOM. DTO 6Jaro MoxeT ObITh
0011IeCTBEHHBIM, a2 MOXET ObITh YACTHBIM.

YabnuaH, B YaCTHOCTU, pa3ivyal:

* npaso nybauunoe (jus publicum), KOTOpoe «OTHOCUTCS K
MOJIOXEHUI0 PUMCKOro rocymapcTsay;

* npaso uacmuoe (jus privatum), KOTOpPOe «OTHOCHUTCSI K
MOJIb3€ OTIACIBbHBIX JIUIL».

YacTtHoe mpaBo YIIbIMaH pas3nenia Ha TpU BUAA:
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* ecmecmeeHHOe Npaeo;

* Npaeo Hapooos;

* YUBUAbHOE NPABO.

EctectBeHHOE mpaBo (jus naturale) — oOlee IsT BCEX XU-
BBIX CYIIECTB TPaBO, MPUCYIIEE HE TOJBKO YEIOBEUYECKOMY
poIy, HO M BCEM KMBOTHBIM, KOTOpHIE POXIAIOTCS Ha 3eMIIE,
Ha Mope, a Takxke nThlaM: «Mbl BUAUM, YTO M XKUBOTHBIE
axxe TUKWe 00JamaloT OIBITOM B 3TOM IIpaBe».

CorjacHO eCTeCTBEHHOMY IIpaBy BCE POXIAIOTCS CBOOOI-
HBIMH, 3aKJIIOYAlOTCSl Opaku, BOCITMTHIBAIOTCS JCTH.

IIpaBo HapomoB (jus gentium) — IpaBO, CJIOXMBIIEECS Ha
KOCMOTIOJINTUYECKO OCHOBE. DTO IPaBO, KOTOPHIM IT0JIb3YIOT-
Csl HApOAbl, OHO SIBJISIETCS OOIIMM TOJIBKO IJIS JIIOACH, a He I
KMBOTHBIX. COIIACHO 3TOMY IIpaBy BEAYTCS BOHBI, MOpE MpPU-
3HAETCSI OOIIMM IS BCeX; 00eCIeYnBaeTCsT HEMPUKOCHOBEH-
HOCTb IIOCJIOB; JIIOIM JAEJISITCSI Ha CBOOOMHBIX U paboB.

IluBunbHOe mpaBo (jus civile) — ecTecTBEeHHOE MpaBO U
IIpaBO HAapoOIOB, KOTOpHIE amalTUPOBaHBI K MOTPEOHOCTIM
PUMCKUX rpaxnaH: «l{MBMIbHOE ITpaBO HEe OTHENSETCS BCelle-
JIO OT €CTECTBEHHOIO IpaBa WM IIpaBa HapomoB. MTak, eciu
MBI TOOaBJIIEM 4YTO-IMOO0 K OOIIeMy IIpaBy WIM COKpalllaeM U3
HEro, TO MBI CO3[laeM Hallle COOCTBEHHOE MpaBoO, TO €CTh IIH-
BUJIbHOEe. TakmM 00pa3oM, Hallle MpaBo SIBJISIETCS WX IIMca-
HBIM WIM HEIMCAHBIM, KaK Y TPEKOB; 13 3aKOHOB OTHM 3allKca-
HBbI, IpYTMe He HaIlUCaHbI».

LlvBuIBbHOE MpPaBO — 3TO IS PUMCKHUX TpaXkIaH IpaBoO 4a-
CTHO#1 COOCTBEHHOCTH M CEMEIHOe IIpaBo.

3acayru puMCKHMX IOPMCTOB TPYIHO MEPEOLCHUTD.

* Pumckue 1opucThl TPEMIOXUIM HOBYIO KJIaCCU(MUKAIIAIO
IpaBa, pa3aejauB €ro Ha MyOJIMYHOE M YacTHOE.

* MHorue Tpyabl puMcKux ropuctoB (MHctutyuun I'as, pa-
0OThI YNbMaHa, OTPLIBKU U3 COYMHEHUI 38 pUMCKUX IOPUCTOB
(I—IV B. H.3.)) BOLIM B €AWHBIA MPaBOBOI JOKYMEHT MMIIepa-
Topa FOctamana I B 534 1., Kotopniit ¢ 1583 r. cTair Ha3eIBaTLCS
Corpus Juris Civilis (CBon, pMCKOTo TpaXkIaHCKOTO IIpaBa).

* PumMckoe mpaBo Imo3mHee ObLIO pelenMpoBaHO BO MHOTHX
cTpaHax 3amagHoii EBpombl, 4TO SIBIsETCS OSCCIIOPHBIM CBHIIC-
TEJILCTBOM BBICOKOPA3BUTOI ITPABOBOI KYJBTYpHI, CO3IaHHOI
PUMCKUMU IOPUCTaAMU.

« C III B. mo H.3. HAYAJIOCh ITyOJMIHOE OOYJYEeHME IOPUCIIPY-
JIIEHIIMHA, KOTOpOe IOJYyYMJIO AajbHelIllee pa3BUTHE B CHUCTEME
IOpUANYECKOro o0pa3oBaHMsT 3arana.

Cnoeapb IaTUHCKUX TEPMUHOB

jus romanum PUMCKOE TIPaBO

Jjus (om justitia) npasia, CIpaBeIJIMBOCTb
aequitas CIIPaBEUTMBOCTD

lex TIO3UTUBHBIN 3aKOH

Jus est ars boni et aequi Ilpaso ecTb NCKYCCTBO I00pa U chpasedausocmu
Corpus Juris Civilis ~ CBom pMCKOTO TpaXkIIaHCKOTO IIpaBa

Jjus naturale €CTEeCTBEHHOE TIPaBO

Jjus publicum MpaBo MyOIMYHOE

Jjus privatum MpaBO 4aCTHOE

jus gentium NpaBO HApPOIOB

Jus civile 3 IUBUIbHOE (TpaXkKIaHCKOe) IpaBo

3.3. Monntnyeckoe yyeHne Aspenuns ABryctmHa

ABpesnii ABryctuH (ABryctuH bBuaaxkennbrii) (354 —
430 1T. H.3.) — XpUCTUAHCKUII OOTOCIOB, EIMCKOIIL.

Inoxa. C 1V B. H.3. XpUCTHAHCTBO B PMMCKoOIT mMmepun
CTAaHOBUTCSI TOCYIapCTBEHHOM penurueii. Pacmam m Kpusmca
Pumckoit ummiepun. B 395 r. Pumckast uMmepus Oblia pasmesie-
Ha Ha 3amagHyio n Boctounyto. Pasrpa6ienme Puma B 410 T.
BECTTOTaMM.

buocpaghusa. Brixomen m3 Adpuxu: poaumiics Ha TeppUTO-
puUM HBIHEIIHero AJpkupa. MaTh — XpHCTHMaHKa, OTel —
a3pIIHUK. 1o 33 Jer Toxe OB SI3BIYHUKOM, B 33 roma Kpec-
Tuics. BepHyicst B AdpuKy, ObUT PYKOMOJOXEH B €MUCKOIbI 1
¢ 396 r. — enmckorn ropoaa I'unmona (CeBepHast Adpuka).

Jlocuueckoe ocnosanue noaumuueckozo yuenusa. TeoneH-
Tpu3M (B LieHTpe MuposgaHuss — bor). Mcxoms u3 3Toi
MOCHUIKWA, ABIYCTHUH IIpeljiaraeT cjieayloliee ITOHUMaHUEe MC-
TOPUM YeJOBeYeCTBA M CaMOTO uejioBeKa. Mcmopus uenoseye-
cmea — 3TO OCYIIECTBICHNE OO0XECTBEHHBIX MpeaHaYepTaHUIA.
Ilensr yenoBedyecTBa — MOCTHKeHME rpama boxwus. YcraHoBuT-
Ccsl BEYHBI MUp, OylIeT COCTOSIHME, B KOTOPOM HEBO3MOXKHO
rpelnuThb, He OyIeT 3J1a, OyIeT HeCKOHYAeMbIl T0CyT, He OyaeT
TpyZa, BBI3BIBAEMOIO HYKIOM.

ABTYCTUH pas3jInyacT dee npupoosl 4eaoeexa:

1) 1o rpexolageHusT YeJIOBeK ObUI HEBMHHBIM CYIIIECTBOM;

2) TocIe IrpexoIajeHusT M TOHECEHHOI0 HaKa3aHWs YeI0BeK
cTajl «CMEPTHBIM, HEBEXKECTBEHHBIM M TTOTYMHEHHBIM TUIOTH».

Wrak, 4JeloBeK Terepb — TIPEeIIHUK. JIIomy CcOBEpIIMIN
rpex Iepen borom: oHM oTBemaiam OT IpeBa IMO3HAHUS, OTPAaBUB
TeM CaMBbIM BCE MMPO3IaHMUE.
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OcHosubte pabomwi: «O rpame boxuun», «McroBeab»,
«TpakrtaT o epecsix».

Codepacanue noaumuueckoeo yuenus. IloHuMaHue ABTry-
CTUHOM WCTOPUM YeJIOBEYEeCTBA Y MOHUMAHUE TPEXOBHOU TpU-
pOIbl YeJI0BEKa HAIUIO MPSIMOE OTPaXE€HUE B €ro MOJUTUYEC-
KOM YYEHUHU, KOTOpoe ObUIO HU3J0XeHO B KHure «O rpaje
boxun» (De civitate Dei).

IIpoucxoxcoenue eocydapcmea. ABryCTUH CUMTAET, YTO IO-
CYIapCTBO SIBJISIETCSI CJIEJCTBUEM TPEXOBHOU TPUPOABI YETOBE-
ka. B moaTBepxkimeHue 3TOro Tte3uca ABIYCTUH MPUBOAMT JBa
JTOKa3aTeJIbCTBA:

1) cornacHo CBsiieHHOMY MucaHuIo oT AgaMa u EBbI poau-
nuch Asenb u KanH, a Kaun youn Asens. KaunH ke kak pa3 u
sBisieTcst o CBAIIEHHOMY MUCAHUIO CO3IaTeieM TOoCyaapcTBa:
«1 moctpown KawH ropom». ABelb Xe, IIpaBeIHNK, HUKAKOTO
rpaga He noctpowi. CienoBaTeibHO, CO3[ATENIeM TOCylapcTBa
SIBWICSI TPEIIHUK, OpaToyouiila;

-2) u3 ucropusi PuMa U3BECTHO, YTO OCHOBaTeJeM PUMCKOTO
rocynapctBa 611 Pomyn — OpatoyOwuiinia Pema.

Cywnocms eocydapcmea. TocynapcTBO Kak cHcCTeMa TOCHOJ-
CTBa ONHUX JIIOACU Haj JPYTMMU TIPEACTaBIsieTCs] ABTYCTUHY U
KaK HakKa3aHue 3a MEepBOPOIHbBIN rpex AlaMa, U Kak CpelcTBO
MPEenyNpexXAeHUs COBEPILIEHUS JIOIbMU HOBBIX TPEXOB.

T'ocynapcTBo mpenHa3zHA4YeHO HE IS JOCTUXKEHWS JTIOJbMU
cyacThsd 1 Omara (tak cuutanu I[lnatoH, Apuctotens, Lluie-
POH), a TOJBKO IS BBDKMBAHUSI B 3TOM TPEIITHOM MUDE.

ABTYyCTUH JOITyCKaeT, YTO B MpaBUJbHOM (bene constituta)
36MHOM TOCY/IapCTBE YEJIOBEK MOXET WMCIBITATh JUIL OTOJIECK
cyacThsl. B rocymapcTBe, «XOpolllO YMpaBiseMOM MOHapXaMH,
BJIACTUTENISIMUA, 3aKOHAMU WIU BCEMU BMECTE, YEJIOBEK MOXKET
MOCTUYb TO, YTO HA3bIBAET CYACTHEM TOJIIIA».

YTo oTIMYaeT rocymapcTBO OT ILIAailKu pa300MHUKOB?

ABTYyCTHH, paccyxnas O CIpPaBeJIMBBIX W HECIPABEITUBbIX
rocyiapcTBax, MpUILIET K BbIBOAY, UYTO Hecnpaseoaugoe eo-
cyoapcmeo nodobHo waiike paszboinuxos: «HTak, mpu OT-
CYTCTBUM CIIPABEIJIMBOCTA YTO TAaKOE TOCYyJapCTBa, KakK He
Oosibllive pa30oiHUYECKHE MIAWKW; TaK KaK U caMmble pa30boii-
HUYEeCcKMe IIaiiKu 4YTo TaKoe, KaK He rocyaapcTBa B MUHMA-
Tiope? M oHU TakKe MpeacTaB/ISIIOT cOOOM 0OlIecTBa JIIOACH,
YIPABJISIOTCSI BACThI0 HAYAIbHUKA, CBSI3aHbl OOOIOJHBIM CO-
JIAIIEHUEM W JEJSIT TOObIYYy MO JOOPOBOJIBHO YCTAHOBJIEHHO-

My 3akoHy. Korma momo0OHas 1aiika moTepsiHHBIX Jroel Bo3pa-
CTaeT JO TaKUX pa3MepoB, YTO 3aXBaTbIBaeT 00JACTU, OCHOBbI-
BaeT oOcCeUible KWJIWINA, OBJAAEeBAaeT TrOpoJaMH, TOJYUHSIET
CBOEi BJIACTW HapObl, TOTNA OHA OTKpbITee MPUHUMAET Ha3Ba-
HUE TOoCyaapcTBa...». ABIYCTMH paccKasblBaeT IMPUTUY, corjac-
HO KOTOpOil K AseKcaHApy MakeloOHCKOMY Ha Cyl NpUBEIU
nupara, KOTOpoOMYy MMIIEPATOp 3aJajl BOIMPOC: KaKoe IMpaBO Thl
uMmeelllb rpabuth Ha Mope? [lupar nep3ko OTBETHJ: Takoe e,
YTO U Thl, pa3HUIIA JIUIIb B TOM, YTO S 3TO Aejal Ha HEOOJb-
IIOM CYIHE M MEHSI Ha3bIBalOT pa30OMHUKOM, a Thl pacroJjiara-
elllb OONMBIIUM (DJIOTOM U TEOST BEJIMYAIOT UMIIEPATOPOM.

K cnpasedausomy eocyoapcmey ABryCTUH OTHOCUT <«XpHUC-
TUAHCKOE TOCYIapcTBO»: «l'OocymapcTBO JIydille BCEro YCTpPOSI-
eTCsl U XpaHMUTCS, Oydydyud OCHOBAHO W CBSI3aHO BEpOi M IMpoY-
HBIM corjlacueM, Korjga Bce JAud JI0ST olulee 0Oaro.
Beiciiee xe 6maro ectb bor».

CoomHoweHue eocyoapcmea u yepkeu. Hapsiny ¢ Takumu
(YHKIMSIMU TOCYIapCTBa, Kak obecrieueHue MpaBomnopsakKa 1
3alluTa TpaxaaH OT BHEIIHEH arpeccuu, XpUCTUAHCKOE eocy-
dapcmeo 00AXCHO nomoz2ams yepkeu OOPOTHCSI C €PEChIO.

ABrycTMH 000CHOBAJI U €llle ONHY, HOBYIO (DYHKIIUIO TOCY-
JapcTBa — 60pbby ¢ epecwio.

ObocHosanue pabcmea. PabCTBO — 3TO HakKazaHuUE 3a Ipex:
«I'pex — mepBasi mpuunHa pabcTBa, U 3TO ObIBAaeT HEe WHaue,
Kak 1o cyay boxwuio, y KOToporo HeT HempaBiabl». B ocHoBe
pabctBa — rpex 6ubaeiickoro Xama, ceiHa Hosi. OpHako AB-
TYCTMH JOMYCKaj, YTO UCTOUHMKOM pabCTBa OTAENbHBIX JIIOACH
MOXET ObITh BOCHHBII TIJIEH.

Takum o6pa3oM, ABIYCTUH TPEMIOXUI 0OOCHOBBIBATh pab-
CTBO HE CCBUIKOM Ha MpUpOAy, Kak 3TO Jejal ApUCTOTENb, U
He CCBUIKOI Ha MpaBO HapOAOB, KaK PUMCKMI IOPUCT YIbIIMaH,
a CCBUIKOU Ha IpeXOBHYIO MPUPOAY 4YesioBeka. YenoBek, cTaB
paboM rpexa, 3aclly>kKMBaeT TOro, YTOObI CTaThb pabOM IPYyroro
YyeJioBeKa.

YdeHue XpUCTUAHCKOTO MBICTUTENS] ABTYCTUHA CTajlO 3a-
METHOI Bexoll B pa3BUTUM MOJUTUKO-TIPABOBOM WIEOJIOTUN B
LIEJIOM. .

locynapctBo 111 ABIYCTMHA — 3TO MHCTUTYT YCJIOBHOHE-
obxonuMblii. T'ocymapcTBa MOIJIO U He ObITh, €Cd Obl HE OBLIO
MEepBOPOIHOTO rpexa Anama.

B otnuuue ot ApuctoTens, i KOTOPOTO YEIOBEK — 3TO
CYILIECTBO TMOJUTUYECKOE U JOJKHO XUTh B TocyaapcTBe, AB-
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TYCTUH BOCIPUHMMAET TOCYIAPCTBO JIMIIb KaK MPOMEXYTOY-
HBI/l MOMEHT YEJI0BEYECKOro MaJOMHUYECTBA Ha 3eMJe.

B omurie ot LlntiepoHa, [Tt KOTOPOro peciyOiiiKa Kak JIejio
HapomHOe CYILECTBYET TOIIa, KOLNa OHA YIIPaBJISAETCS XOPOIIO U
CITPaBeUTMBO OJHMUM, HEMHOTMMH WM BCEM HApOIOM, ABIYCTHH
CYUTAJ, UYTO UCMUHHAS CNPA8edAUusocmb CYIIECTBYET TOJIBKO B
rpage boxueM: «MCTMHHOM CIPaBEIJIMBOCTY HET HUTIE, KpOME
TOM pecnyOJUKU, OCHOBATEIb W IPAaBUTEIb KOTOPOM — XpUC-
TOC, €CJIM W 3Ty MOCJEIHIO YTOIHO HAa3bIBaTh PECIYOJIUKOI,
TaK KakK HeJib3sl OTPHIIATh, YTO U OHA — HApPOIHOE NIEI0».

Tema4.MOJINTUKO-NPABOBASAA MbICJ1b
AMNOXU CPEAHEBEKOBbDBSA

B cpennue Beka B 3ananmHoii EBporie BaskHEHWIIMMM BOITpOCa-
MM CTAHOBSITCSI BOIIPOCHI COOTHOIIEHUSI TOCYIapCTBa U LIEPKBU,
00XeCcTBEHHBIX U YeloBeueckux 3akoHoB. B XII B. B 3amamHoii
EBporne nosiBasieTcs mepBblii YHUBEPCUTET — bojioHCKMi, a B
XIII B. otkpsiBatotcst ITapmxkckuit 1 OKcHOpACKMIA YHUBEPCU-
TeThl. B 3T0 Bpems mosiBisieTcsl MEepBbIA JAaTUHCKUI TIepeBOL
kHurn Apucrotensa «Ilomutuka». B yHMBepcuTeTax HauMHAIOT
U3y4yaTb APUCTOTENSA, MOJA BIUSIHUE KOTOPOro IOAMAAaroT Ta-
KUe sipKue MbIcauTenu, kak @oma AKBUHCKUN U Mapcunuii
IMagyanckuit. @oma AKBUHCKUI MCIIOJNb3YET (PHIocoduio
ApuCTOTeNIS1 A1 ONpaBAaHUs JOTMATOB KaTOJIMUYECKOW BEphl, a
Mapcunuii ITagyaHckuii, onupasich Ha ApUCTOTeNIsI, pa3BUBaeT
CBETCKYIO TEOpMIO rocyaapctBa U TpaBa. OCHOBHBIM UCTOYHU-
KOM 3HaHUM O MUpe MPOAOJKaeT ocTaBaThesa CBAlIEHHOE MU-
caHue.

4.1.YyeHue ®ombl AKBUHCKOro
O npaBe urocyaapcrtee

®oma AkBuHCKHIA (1226—1274) — UTANBIHCKUN KaTOJN-
yeckuit punocod, JOMUHUKAHCKWM MOHAX.

buoepaghua. Ponuncs B cembe rpada JlaHgonasho, KoTopomy
MpUHaUIeXal JoMeH (ITOMeCTbe) B OKPECTHOCTSAX ropoaa AKBHU-
Ho. [Tomyuun umst Tomazo, uinu, no-rpedecku, ®oma. CHavana
yuuiIcs B LIKOJIe MpU abbarcTBe, 3aTeM B yHUBepcuTeTe Hearo-
1151, ocHoBaHHoro ®@punpuxom Y. B Heamose conmmsuics ¢ toMu-
HUKaHIIAMU — HUIIECHCTBYIOIIMMU MOHAXaMHu U CTajl OAHUM U3
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HUX, OTKa3aBIINCh OT rpadckoro turtyna. llenpo TOMUHUKAHC-
KOTo opfieHa Gblia 60opbba ¢ epecsiIMU «IIpU TTOMOIIU KOCTPOB K
CHIIJIOTU3MOB». YHUBepcuTeTcKoe obpazoBaHue Moma AKBUHC-
kuii 3aBepmaetr B Keapae u ITapmxke. C 1248 mo 1252 1. —
yueHnK Anbbepra Bemmkoro B Kenpne. B 1252 1. rmaBHOMY
MarucTpy JTOMMHUKAHCKOIO OpJeHa ITOTPeOOBAJICSI MOJIOMOM
aCCHUCTEHT IJIsI aKkageMn4iecKoil Kapbephbl B Ilapuke. MM cran
®doma AxBunHckuii. C 1252 mo 1254 r. doma — OGakanaBp
«Oonbnukyc», ¢ 1254 mo 1256 r. — 6GakajaBp «CEHTEHILIMAPU-
yc», ¢ 1256 mo 1259 r. on npenogaet B [1apukckoM yHUBEpCH-
TeTe, SIBJISISICh MAaruCTPOM TEOJIOTMM M BO3IJIABJIsAs Kadeapy B
9TOM YHUBEpPCHUTETEe. 3aTeM, 110 TPaaAulluy OpAcHa, HAUMHAIOTCS
crpancTBus ®@ombl. OH TpenomaeT B yHUBepcuTeTax KenbHa,
bononbu, Puma, Heamosns.

Ocrnognvte pabomor: «Cymma Teonornu», «O mOpaBiieHUU
rocymapemn».

Jlozuueckoe ocnoeanue noaumuxo-npaeoeozo yuenus. Ha
®omy AKBUHCKOTO OOJbIIOE BIMSHHE OKazajdl ApPHUCTOTENb.
®doMa AKBUHCKUI B CBOEM YUYEHUU MPEAJIOKUI CUHTE3 KaTo-
JIMYeCKOM Bephl M (pritocopmm ApHCTOTENS.

Cooepircarue noAUMUKO-npaco60o20 y4eHus1.

Ilpasoesoe yuenue.

Tlonsmue 3axona. Moma AKBUHCKUI cHOpMyTUpOBaI Clie-
IYIOIINE XapaKTepUCTUKU 3aKOHa:

* 3aKOH €CTb HE YTO MHOE, KaK HEKOE€ YCTaHOBJICHHME pa3yma
B LIeJIsIX o0Iiero OJjiara, IpUHSITOE M OOHApPOMTOBAaHHOE TEMM,
KTO MMeEET MoIeyeHre 00 oOIIEeCTBE;

* 3aKOH OTHOCHUTCS K TOMY, YTO COCTaBJISIET OCHOBY Y€JIOBE-
YeCKHMX IOCTYIIKOB, MOCKOJIBKY IUISI HUX OH SIBIISIETCSI IIpaBU-
JIOM M MEPUJIOM;

* JII00OI 3aKOH HampaBjieH K obuiemy OJary;

* 3aKOH BBI3BIBAET ABIDKCHUE K IIENIH.

Knaccugpuxauus 3axonmos. Chemyer pa3indyarh 4eThIpe BHIA
3aKOHOB, TPY M3 KOTOPBIX IIPEICTABIISIIOT COOOM uepapxuio:

1. Beunwii 3axon (lex aeterna) — eCTECTBEHHBIN OoxKe-
CTBEHHBII 3aKOH, pallMOHAJIbHBIN ITpoekT bora, KoTopkIil 3Ha-
KOM TOJIbKO caMoMy bory m OlaXXeHHBIM CBSTBIM: <«3aMBICE]I
yIIpaBJIeHUs BelllaMM, CYIIeCTBYyMOIIMi y bora xak rocymaps
BceneHHoll, nMeeT 3HaUeHNE 3aKOHA». BeuHbIi 3aKOH HUTIE He
3ammcaH, a ooHapomoBaH borom B ycTHOI hopme OoXKeCTBEH-
HOTO CJIOBAa U apecOBaH TBapd BHUMAIOIIEH.

2. Ecmecmeennutii 3axon (lex naturalis) — ydacThie BEYHOTO
3aKOHa B pa3yMHOU TBapu. EcTecTBeHHBIN 3aKOH — 3TO OTpa-
>KE€HUE OOXBEro 3aKoHa YeJ0BEYeCKUM DPa3yMOM, «Ievyarb 00-
>KECTBEHHOTO CBeTa Ha Hac». YeJoBeK Kak pa3yMHOE CO3[laHue
YaCTUYHO MOXET IMOCTUraTh lex aeterna. DTo «CBET €CTECTBEH-
HOTO pa3yma, ¢ MOMOIIbIO KOTOPOTO Mbl pa3jinyaeM, 4To XOpo-
110, a YTO TJIoX0». ECTecTBeHHBIN 3aKOH IMpeAcTaBiisgeT coboi
HeKue MOpaJibHble TIpeAnucaHusi, TPOBO3IallleHHbIe Pa3yMOM
B pe3yJibTaTe pa3MbIIILJIEHUS] O TIPUPOJIE YeIoBeKa, XXUBYIIETO B
oburecTBe. DTOT 3aKOH MPEANUChIBAET BCE TO, UYTO COOTBET-
CTBYET CYIIIECTBOBAHUIO YEJOBEUYECKOTO POJa: COI03 MY>KUMHBI
U XEHIIMHbI, BOCIUTaAHUE ETel U 1p.

Kak obHapomyercst ecTecTBeHHBIN 3akKOH? OH «0O0Hapomo-
BaH YyXe TeéM, YTO bor BIOXWI ero B YMbI Jofieil TaK, YTOObI Te
MO3HAIU €r0 €CTeCTBEHHbIM IyTEM».

3. Yenoseueckuii nozumusnstii 3akon (lex humana) — 3Tto
(¢eonanbHOE MpPaBO TOrO BpeMEHU. DTOT 3aKOH MPEACTaBIsSET
co00ii «4acTHbBIE pacropsikeHus, BbIpaOOTaHHbBIE YejoBevec-
KHUM Da3yMOM»: MCXOIUT U3 (pakTa HECOBEPILIEHCTBA JIOJEH,
MO3TOMY SIBJISIETCSI CaMbIM HECOBEPIIIEHHBIM B MepapXuu 3aKo-
HOB; CJIY>XUT YeJOBEKY B NOCTUXEHUU €ro 3eMHBIX liejeld;
HYXEH IIOTOMY, YTO JIIOAW BCJIEICTBUE IPEXONANEHUST UMEIOT
M3BpallleHHYI0 BOJIIO, CBOOOAA KOTOPOIl CBOAWTCSI K BO3MOXHO-
CTU TBOPUTH 3J10; MPU3BAH YETKO OMNPEIETUTh €CTeCTBEHHbII
3aKOH (KakK JOJIKHbBI 3aKJII04aThcsl Opaku, ONMpeneuTh CaHK-
11U, €CJIM COBEpIIaeTCs MpaBOHAPYIIEHUE);

®oma AKBUHCKHIA TTOJIarajl, 4To «4ejOBeUeCKHe 3aKOHBI He
MOTYT 00JamaTh TOM HEMOTPEeIMMOCTBIO, KOTOpas OTIMYaeT
BBIBOIBI HayK, MOAKPEIUIEHHBIE MTOKAa3aTeIbCTBAMI».

YenoBedeCcKMii TTO3UTUBHBIN 3aKOH JOJDKEH COOTBETCTBO-
BaTh €CTECTBEHHOMY 3aKOHY: «KaXIbIi 3aKOH, YCTaHOBJIEHHBIN
JTIOIBMHU, TIOCTOJIBKY SIBJIIETCSI 3aKOHOM, ITOCKOJIBKY BBIBEIEH
13 3aKOHa TpUponbl». MHaUe — 3TO He 3aKOH, a «Iopya 3aKo-
Ha», ¥ TAKOMY 3aKOHY MOXHO He TOTYMHSAThCS. [1puHymuTenb-
HOE€ OCYIIEeCTBJIEHWE TaKOTO 3aKOHA eCTh NMPU3HAK TUPaHUH.
OmHako Poma nemaeT OroBOPKY: TaKON 3aKOH MOXKET CUUTaTh-
¢S 00sI3aTeTbHBIM, €CJTM HEOOXOMMMO TIpecedb OecITopsImoK.

4. Ilozumuensiii boxcecmeernnuiil 3axkon (lex divina) — co-
nepxutcsa B bubauu. OH aapecoBaH «TBapu 4YMUTalONIEi», U
TOJTBKO 3TOT 3aKOH MOXET IPUBECTH YeJIOBeKa K TOCTVIKCHUIO
CBEPXbECTECTBEHHOM MMM, OJIaKEHCTBY CBEPXIPUPOIHOMY,
YTO SABJISIETCST aKTyaJIbHBIM IUTSI BEPYIOIETO XpUCTUAHMHA.
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Tabnuya 4.1
Mpagsosbie Barnaabl Apucrtorens  @ombl AKBUHCKOIo

Apucmomens Doma Axeuncruit

Hea euda 3axonos: Yemuipe guda 3aKkonos:

® eCTeCTBEHHBIE ® GOXKecTBEeHHBIH eCcTeCTBEHHBIH
® [I03HTHBHEIE 33KOH

® YeJIOBEYECKHH €CTeCTBEHHLIH
3aKOH

¢ DOKECTBEHHEIH MO3HTHBHEIH
3aK0H

® YglI0BeYeCKH i 1T03HTHBHEIH
34KOH

3aKOHBI JOMOJNHAIOT APYT ApyTa Hepapxus 3akoHOB

Toaumuueckoe yuenue oMbl AKBUHCKOTO TIOCBSIIICHO pac-
CMOTPEHMIO TPeX BaKHEHIIIMX TPOOIIEM.

1. Ilepkoes u eocyoapcmeo.

A. @oma perraeT BOIIPOC, aKTYaJIbHBIM IJIST TOTO BPEMEHU:
MMeEET JI TIPaBO IIEPKOBb OTPAHMYMBATH CBETCKUX ITpaBUTEINEH
1 CYyIUTh O 3aKOHHOCTM WX Biactu? B To BpeMs cBeTcKue Tipa-
BHUTEJIM OTPHUIIATH 3TO MPaBO, CChUTasich Ha CBSIIEHHOE THCa-
HHE: «HET BJIacTU He oT Bbora» (T.e. cBeTcKasl BIAacTb TAKXKE OT
Bora). doma mpemraraetT pa3nmdaTth TPU dJEMEHTa rocyaap-
CTBEHHOH BJIACTH:

* CYLLHOCTb;

* TIPOMCXOXIEHUE;

* WCTIOJb30BaHME.

Cywnocms eocydapcmeentoil éracmu yYCTaHOBIeHa borow,
IOKa3aTeTLCTBOM Yero ciayxaT cioBa arocrtojia [laBma: «Cy-
IIECTBYIOIMME BIacTH OT bora ycraHoBneHBI». [lpoucxodxucde-
Hue 2o0cyoapcmeeHHoll eaacmuy MOXET OBITh W HE3aKOHHBIM
(Hacunue, moakym). Hcnoav3oeanue 2o0cy0apcmeeHHOU 6AACMU
4acToO BEAET K 3JIOYTIOTPEOSIEHUIO BIIACTHIO.

®oma cunTas, 9TO LIEPKOBH HE IMOCATAeT HA BJIACTh KaK Ha
0O0XECTBEHHbI MPUHIIUII, HO LIEPKOBb OCTAaBJISIET 3a cOOOW
MPaBO CYIUTh O 3aKOHHOCTU TIPOMCXOXICHUS BJIACTU U WC-
ITOJTb30BAHUM €€ TeM WJIM MHBIM ITPaBUTEIIEM.

b. ®oma pemraeT BOTpoc pasTpaHUICHUS KOMITETCHIIMH
CBETCKOHM M IIepKOBHOM BiacTu. OH BBICKA3bIBACT uUded Agmo-

HOMUU eaacmell: CBETCKasl BJIACTb JIOJKHA YIPaBJSATb TOJIbKO
BHEUTHUMU ACUCTBUSIMU TOMJIAHHBIX; LIEPKOBb — AyIIaMU JIIO-
neii. @oma monaran: «Tak Kak AyXOBHasl BIaCThb M CBETCKas,
00e Mpou3BOAHBI OT BjacTu boxbeil, ToO cBeTckas BjlacTb Ha-
CTOJIbKO HaXOJWTCS MOJ AYXOBHOM, HAacKoJbKO OHa eit borom
MOJAYMHEHA, & UMEHHO B JieJlax, KOTOpble KacaloTcsl CllaceHus
NyIlIX; BCJIEACTBME ITOTO B TAKUX Jejiax CJIeAyeT CKopee IMOBHU-
HOBAaThCs LIEPKOBHOM BJIACTH, a HE CBETCKOM. B TOM Xe, uTo Ka-
caeTcsl rpaxaaHckux Onar, cieayer Oosiee MOBUHOBATHCS CBET-
CKOI BJIaCTW, Y€M I1IEPKOBHOMH, B COOTBETCTBUMU C MOYyYEHUEM
«OT1naiiTe KecapeBO Kecapio».

Ipu stom @Doma BHICKA3BIBAECT TaKylo HICI0 83aumodeli-
cmeusa eaacmeil. T'ocynapcTBO AOJIKHO IOMOTraTh 1IEPKBU B
O0oprbe ¢ epechlo: «M3BpalaTh peIUMruio, OT KOTOPOil 3aBUCHUT
>KU3Hb BEYHasi, — ropas3io 0oJjiee TSKKOe MpecTyruieHue, YeM
MOJIESbIBATh MOHETY, KOTOpas CIYXXWUT ISl YAOBJIETBOPEHUS
norpedbHocTeil BpeMeHHOU Xu3HU. ClegoBaTeabHO, €cCu
(baIbIIMBOMOHETYMKOB, KAaK M JAPYIUX 3JI0[€€B, CBETCKUE IOCy-
Jlapy CHpaBellJIMBO HaKa3blBAIOT CMEPTHIO, €llle ClpaBeiuBee
Ka3HUTb €PETUKOB, KOJIb CKOPO OHU YJIMYEHBI B €pECU».

2. Ilpobaema mupanoyobuiicmaa.

MOXHO JI COTIPOTUBIATHCS TUpaHy? PoMa BBIIBHUTAI CIie-
NyIOIIME apryMEHTbl MPOTUB TUPaHOYOUICTBA:

—> 1ocJie youicTBa TUpaHa MOXET MPUMTU HOBBIM THUpaH,
KOTOpBI OyIEeT ellle CBUPETIEE;

—> yOMICTBO THUpaHa HE COOTBETCTBYET aroOCTOJIbCKOMY
yueHuto. Anocron IleTp cuutan, yTo HY>KHO CMUPEHHO MOIYM-
HSITBCSI HE TOJIBKO 1I00PBIM, HO U 3JIbIM TOCTIOJAM.

BMmecre ¢ Tem @omMa momycKan TUPaHOYOMICTBO, KOTOPOE
JIOJDKHO COBEPILATBCS HE MO COOCTBEHHOMY MOYMHY, a MO0 pe-
LIEHUIO o0lIecTBa (KaTojinueckasi IEPKOBb B TO BpeMs He pa3
oOpaujanach K TMOANAHHBIM C TPU3BIBOM HE TMOBUHOBATBHCS
TOMY WIM MHOMY HEYTOJHOMY €l MpaBUTEJNIO).

3. Hoeanvnas ¢hopma npaeaenus.

®oMa pa3BMBAET CBOIO ITOJIMTUYECKYIO TEOPHIO B paMKax TeO-
LEHTPUCTCKOM KapTUHbI MUPBI, ONUPAsCh Ha UAEU APUCTOTENIA.

OH BBIICTISIET wecmsb popm npassenus eocydapcmea (Mo-
Hapxus, MUupawus, apucmoxKpamus, 0Aueapxus, NoAumus, oe-
mokpamust). B otmmume ot Apucrorens aydineid (popMoii mpas-
seHnst Poma TIprU3HaeT MOHAPXMIO, a He ToymThuio. OH cuMTa,
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YTO COMJIACHO TPUPOJE Belllel MpaBUTh AOJKEH OAWUH, TO-
CKOJIbKY:

—> Bo BcenenHnoit enunsIif bor;

—> cpemyd MHOXECTBA YacTeil Tejla ecTh OfHa, KOTopas IBU-
KET BCEM, — Cep/lIE;

—> cpeny JacTeil Oyl IJIaBEHCTBYET OMHA — pasyM;

—> y I4e OIVH Iapb.

CornacHO XKM3HEHHOMY OIBITY TakKXe [IO0JXKEH MpaBUTh
OIMH: TIPOBMHIIMM U TOPOAA-TOCYIAPCTBA, KOTOPbIMU YIpaBJIsi-
€T He OJMH, oloJieBaeéMbl pazaopamu. ['ocrnoab roBOpUT ycTa-
mu Ilpopoka (Mepemus, XII, 10): «MHOXeCTBO MacTyXxOB HC-
HOPTUIA MOK BAUHOTPAIHUK».

Yuyerane @oMbl AKBUHCKOTO MMEET CBOMX ITOCJICIOBATEIIECH.
B uvacTHOCTH, cOBpeMeHHas KaTojaudyecKasi Teopus IpaBa (Heo-
TOMUCTCKas Teopusl npaBa K. MaputeHa) BOCIIpMHSIA UOCIO
@oMBI 0 €CTECTBEHHOM 3aKOHE M €CTECTBEHHBIX ITpaBaX 4esio-
BeKa (paBO Ha XXKW3Hb U IPONOJKEHME UYEJI0BEYECKOro poja),
KOTOpbIE BBITEKAIOT U3 caMOro lex aeterna, Ha KOTOpble HE MO-
JKeT IMOCITraTh TOCYAapcTBO, IMpuHMMas lex humana.

4.2. Monutuko-npaBoBoe y4eHue
Mapcunusa NMNaayaHcKoro

Mapcumii Ilagyanckuii (1280—1343) — uTalbsIHCKUMI
TOJINTUYECKUAN U TIPABOBOW MBICIUTEb.

Buoepagpusa. Pomunca B Ilanye, nsydan menuiuny B IlamyaH-
ckoM yHuBepcurere. IlpernomaBan J10ruky U MeTachu3uKy Apuc-
torensa B Ilapmkckom yHuBepcurere, B 1312—1313 1. —
pextop Ilapmxkckoro yHuBepcutTera. Hekoropoe Bpemsi ObLI
BpauoM U coBeTHUKoM Jliogsura basapckoro'.

Ocnoenas paboma: «3amiuTHUK mupa» («Defensor pads»).

Jloeuneckoe ocnosanue noaumurko-npaeoeozo yuenus. Vic-
MBITAJI Ha ce0e OrpOMHOE BIMSHUE APUCTOTENSI, Oyaydd KaTo-
JINKOM CChLIaJICS Ha XPUCTMAHCKUE CBSIIEHHbIE KHUTU: «TOJIbKO
yuyeHue MouceeBo U eBaHTeJbCKOe, T.e. XpPUCTMAHCKOe, COlep-
XUT B cebe MCTUHY»; B oTiamuue oT MoMbl AKBUHCKOTO OBLI
CTOPOHHUKOM JOKTPUHBI IBOMHOM MCTUHBI: €CTh «3€MHasl UCTHU-

" Jiomeur IV Bapapckuit (1287—1347) ¢ 1314 r. — repMaHCKHil KOpOJIb,
MpeTeHIeHT Ha mpectol CsiieHHOM PuMckoit mmmnepuu, ¢ 1328 r. — ummepa-
Top CasiiieHHOM Pumckoit nmmepun. Ben 60pb0y ¢ pUMCKUMY TTallaMU.
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Ha», KOTOpasl MOCTUTAETCS pa3yMOM, a €CTb «MCTMHA HebecHas»,
KOTOpasi TIOCTUTAeTCsl OTKPOBEHWEM M BEpPOil. DTU MCTUHBI He-
3aBUCHMMBI M MOTYT IIPOTMBOPEUYMTDb IPYT APYTY, «3€MHasl UCTU-
Ha» — HU3IIAs 10 OTHOLIEHUIO K «MCTUHE HEOECHOI».

B «3BamutHruke mupa» Mapcuinii BBICTYIIWI IIPOTUB IIPUTS-
3aHMI KaTOJIMYEeCKOM 1IEpKBM Ha CBETCKYIO BiacTb. Mapcwimii
CUMTaJ, YTO TMOMNbBITKM KATOJMYECKOW LIEPKBM BMEILIMBATHhCS B
JieJla CBETCKOM BJIAaCTU CEIOT pa3mopbl B €BPOMNEMCKUX rocymap-
ctBax. [ToaToMy CBSILLIEHHOCTYXXUTEIW — IJIaBHbIE Bparu Mupa.

Knura 6puta ocyXneHa KaTOJIMYECKOM 1iepKoBbio, Mapcu-
JIUM OTJIydeH OT LIEPKBU U ObLT BBIHYXIEH MOKUMHYTH Ilapux u
YKpBIThCS mpu aBope JlronBura baBapckoro.

Cooepicanue noaumuko-npaso8oeo yYeHusl.

Tloasumuueckas meopuss OXBaTbIBaeT cCleaylollMe Mpoo-
JIEMBI.

1. Tocyoapcmeo u Ilepkoss. Bcnen 3a Apucrorenem Map-
CUJIMIA TIOHUMAET 20cydapcmeo Kak COBEpLIEHHOE COO00IlecTBO
(communitatis perfecta) mromeii, KoTopoe:

—>CaMOI0CTaTOYHO;

—> OCHOBaHO Ha pa3yMe U OIbITE JIOJEH;

—> CYIIECTBYET IS TOTO, YTOOBI «KUTh U XUTh XOPOIIIO».

Mapcwimii oTBepraeT yueHue o OOXECTBEHHOM IIPOMCXOXK-
IeHWN TocymapcTBa, a OuOjeiickoe IoBeCTBOBaHME 00 ycTa-
HOBJICHMH Y €BpeeB OOIIeCTBEHHOro mopsiaka yepe3 Mowuces
caMuM boroM cuuTaer Juib HeOOKa3yeMbIM MPEAMETOM BEPHI.

Mapcunuii BeICTynaeT 3a MOAYMHEHUE UepKeu TOCYNapCTBY.
OH NpoTUB MPUTSI3aHUIA MariCTBa Ha IOPUCAUKIIMIO B CBETCKOMN
cdepe. llepkoBb mOKHA HAXOOWTHCS IIOA KOHTPOJIEM CaMMX
BEpYIOLIMX, a HE TOJAbKO MOJ KOHTPOJEM JYXOBEHCTBA U MAallbl.
DTO MOJKHO BBIPAXaThCsl B MpaBe BEPYIOIIUX:

—> BbIOMpATh LIEPKOBHBIX CAHOBHMKOB, BKItouas Ilamy;

—> OnpenessiTh Caydyau OTIYYeHUs CBSIIEHHOCTYXUTeaen
OT 1LIEpPKBU;

—>YyTBepXaaTh Ha LIEPKOBHOM cOOOpe COOTBETCTBYIOIIME
CTaThbM LIEPKOBHOIO yCTaBa.

Mapcuuii TuiaeT TyXOBEHCTBO PEIMTMO3HOI IpeporaTu-
Bbl — OBITh IOCpemHUKOM Mexny borom um mogbmu. yxoBeH-
CTBO JOJDKHO OBITh TOJIbKO HACTaBHUKOM BEPYIOIIMX M COBEP-
1IaTh 1IEPKOBHbIE TAMHCTBA.

2. 3akoHo0amenvHas U UCHOAHUMEAbHAS GAACHU 20Cy0ap-
cmea. 3akoHoIaTesbHAs BJIACTh BCeraa MOJKHA MpUHAIEXaTh
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Hapony: «3aKOHoJaTelb — TIepBasl IEeMCTBYOIIas MPUYMHA,
mpucymiass 3akoHy, — caM Hapoi, KOJUJIEKTUB TpaXmaH
(universitas) wim ero yactb HambOoJjiee BaxkHas (valentior pars),
BbIpaXkaroliue CBOW BHIOOP M CBOIO BOJIO OTHOCUTEIBHO BCETO
Kacalollerocsl TpaXXIaHCKUX IesSHUI, HEBBITTOJIHEHUE KOTOPHIX
IPO3UT BIOJIHE 36MHBIM HaKa3aHUEM».

IMouyemy Hapom wiu ero Haubosiee BaxkHasl 4acTh JOJIKHBI
yCTaHABJIMBaTh 3aKOHBI? MapCuivii BBIABHUTAET CleAyloIIne
apryMeHThI:

—> Hapo[ Jydllle TTOBUHYETCSI TeM 3aKOHaM, KOTOpBIE caM
YCTaHOBUII,

—> 5TU 3aKOHBI BCEM U3BECTHHI; .

—> KaX/Jblii MOXET 3aMETUTh YIYLIEHUE MPU CO3JAHUM ITUX
3aKOHOB.

Mapcuiuit 661 CTOPOHHUKOM BBIOOPHOCTH HAapOIOM BBIC-
et ucnoanumenwvroil éaacmu’. BbIGOPHOCTb IMIABBI 3TO Bia-
CTU TIpeATNOUTUTEbHEE, HEXeMU Tepelavya BJIACTU IO Haclled-
CTBY: <«..MBl Ha3BaJiM U30paHUE CaMbIM COBEPUICHHBIM M
MPEBOCXOAHBIM M3 CITIOCOOOB YCTAHOBJICHUSI TOCTIOACTBAY.

Ilpasosas meopus. Mapcuivii TIPU3HAET MHO203HAYHOCHIb
TepMUHA «3aKOH». OH — CTOPOHHHMK IMOHMMAaHUsS 3aKOHA «B
CTPOTOM CMBICJIE BTOTO CJIOBa».

Mapcunmii ToHMMAaeT 3aKOH KaK 3aKOH TOCyIapCTBa.

3aKOH — 3TO HACTAaBUTEJIbHOE W NMPUHYAUTEIbHOE «IIPaBH-
JIO», KOTOpOeE:

—> «CyIIECTBYET BO BCeX communitatis perfecta»,

—> MOAKPEIJICHO CaHKIIME, KOTopast UMeeT «IIPUHYIUTEIb-
HYyI0 cUJy OJlaromapsi HaKa3aHWIO WJIM TTOOIIPEHUIO»;

—> JMeeT «KOHEYHYIO IIeJIb» — OOECIEUNTh «TPAXIAHCKYIO
CMPaBEAJIUBOCTD», T.€. 36MHYIO CIIPABEIIMBOCTD, BBISIBIISISI, UTO
«CIIpaBEIJINBO WIIM HECTIPABEIJIMBO, TOJIE3HO WIM BPEIHO»;

—> yCcTaHaBJIMBAETCS CBETCKUM 3aKOHOIATEIIEM.

Takoe mMoOHMMaHWE 3aKOHA IMO3BOJIIET Mapcuiauio caenaTh
BBIBOJIBI:

1) GoXeCTBEHHBII 3aKOH HE €CTh 3aKOH B COOCTBEHHOM CMBIC-
ne. OH corocTaBUM C TIpeAnMcaHusIMu Bpada (Mapcummii —
Bpau). Lleab 60XeCTBEHHOrO 3aKOHA — JOCTHXKEHUE BEYHOTO

! Wnest BHIOOPHOCTH HApOIOM IVIaBbl MCITOJIHUTEIbHOW BJIACTUM MCXOAWIA U3
MPAKTUKW YIPABIEHUSI UTATbIHCKMX TOPOACKUX PECIYOIMK W U3 MOpsiaKa W3-
OpaHust ummneparopa CesiiieHHON PuMmckoli ummnepuu.

OJIakeHCTBA. DTOT 3aKOH OIpPENE/IsIeT pasiMuus MeXIy rpexa-
MM U 3aciayramu nepen boroM, a Takxke HakazaHUSI M Harpaibl
B IIOTYCTOPOHHEM MUpE, [A€ CYyIAbeil ABIsieTcs XPUCTOC.

ITostoMy, Mo Mapcuinio, TyXOBEHCTBO MOXET TOJbKO IPO-
MOBEIOBATh XPUCTUAHCKOE YYeHME, HO HUKAK He IPUHYXIATh,
a epeTUK MOXET ObITh HaKa3aH TOJIbKO BOroM u TojbKO Ha TOM
CBETe.

Mapcunmit mpoTHB IIEPKOBHOTO Cyda, MWHKBU3WIIMOHHBIX
TpuOyHayioB. B 3eMHOI XU3HM epeTrKa MOXHO M3rHaTh U3 Io-
cydapcTBa, €CJIM €ro Y4eHHe BPEIHO JUIST OOLLIEXUTHUSI, HO Cle-
JIaTh 3TO MOXKET TOJIBKO CBETCKas BiaacTh. CBAIIEHHUK KaK «Me-
MK IyII» UMEET eAMHCTBEHHOE IpaBO: YYWUTh U YBELEBATh;

2) 3aKOH 1IEpKBU HE €CTh 3aKOH B COOCTBEHHOM CMBICJIE, TaK
Kak o0ecneyeH TOJbKO AYXOBHBIMU CAaHKLMSAMU. XOTS €ro
MOXHO 00eCneYnuTh MUPCKUMU CAaHKLUSIMU COIVIACHO BOJIE IO-
cygapcrtBa. Ho Torma oH CTaHOBMTCSI 3aKOHOM TOCYIApCTBa;

3) ecTeCTBEHHbI 3aKOH He €CThb 3aKOH B COOCTBEHHOM
CMBbICJIE, 3TO €CTh JIMIIb HPAaBCTBEHHbIN 3aKOH: «ECTh JIIOAMU, KO-
TOpBIC Ha3bIBAIOT "e€CTECTBEHHBIM 3aKOHOM' BeJICHWE CITpaBell-
JIMBOTO pa3yMa KacaTeJbHO 4YeJ0BEYECKMX IOCTYIKOB, M ecTe-
CTBEHHBIA 3aKOH B 3TOM CMbICJIE CJOBa BKJIIOYAaeT MU
00XKEeCTBEHHDII 3aKOH».

3uauenue 3axkonos 6 eocydapcmeée. B rocygapcTse ITOJIKHO
OBITb BEPXOBEHCTBO 3aKOHOB, MO0 «mam, ede Hem 6epxo8eH-
Ccmea 3aKoHa, mam Hem HACMOoAule2o 20cy0apcmeas.

MoHapx, NpaBUTEIbCTBO, CYAbU JOKHBI ITPABUTh Ha OCHO-
BE 3aKOHOB, KOTOpPbIE JOJIKHBI ObITh OOHAPOJOBAHBI: «BCEM IO-
cydapsM, a cpeay HUX OCOOEHHO MOHapXaM, KOTOpbIE CO BCEMU
HMX TIOTOMKAaMM TOCIIOJACTBYIOT B MOPSAKE HacAeIOBaHMsI, Hal-
JIEXUT IJI TOro, YTOObI MX BJIACTh ObLIa Oe3oIlacHee M JOJIo-
BpeMeHHee, ITPaBUTh B COOTBETCTBMM C 3aKOHOM, a HE NpeHeO-
perast UM...».

3aKOH MO3BOJISIET:

—> OCYHIECTBUTD «IPAKAAHCKYIO CIIPABEIIMBOCTb U OOIIYIO
MOJIb3Y»;

—> n30exkaTh MPEIB3SITOCTU B CYICHCKOM pellleHUH, Ha KO-
TOPOE MOXET BJIMSTh HEHAaBUCTh, aTYHOCTD, JIOOOBb CYIbU.

Mapcunuii 3akimouan: «Mrtak, 3aKOHBI HEOOXOOUMBI IJIsI
TOTO, YTOOBI MCKJIIOUUTH U3 TPAaKIaHCKUX CYIeOHBIX pelleHU
WY TIOCTAHOBJICHUI 3JI0M yMbICET U 3a0JIyXXKACHUST Cyleii».
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Tabnuya 4.2
MNpasoesie Barnagsl Mapcunua n @omsl

MAPCHJIHNA DOMA

TTonoxcumenorwlii yenogeueckull 3akomn (3axkoM zocyoapemea)
He ceszaH ¢ ecTeCTBEHHEIM OcHOBaH Ha ECTECTBEHHOM 3aKO-
3aKOHOM He, @ TOT, B CBOIO OYepe/b, ABIA-
€TCA BRIPAKEHHEM BEYHOTO 3aKO0-
Ha, npenycraHoBneHHoro borom

Eemecmsennuiii uenogeyeckuii 3akoH
He sBrsieTcst 3aKOHOM B CTPOTOM | 3T0 3aKOH 6e3 BCIKHMX OrOBOPOK
CMBICIIE CJIOBA, 3TO NTHIIb
HpaBCTBEHHBIA 3aKOH

3axon u cnpaeedrusocme
Hert unoii 3emHol cnpaseanusocTy,| [To3uTHBHEIH 3aKOH MOXKET
Kak BBIDRXKCHHOMN B IIOSHTMBHOM | TPOTHBOPEYMTH CNIPAaBEIIHBOC-
3aKOHE BOJIH BCETO Hapozaa TH (€CTECTBEHHOMY HenoBeyec-
00 3HaYUMOH €r0 YacTH KoMy 3akoHy). [IpunynutensHoe
NpHMEHEHHE TAaKOro NMO3HTHBHO-
TO 33KOHa eCTh TIPU3HAK THPAHHH

Mapcunuii ITanyaHCKu BBIABUHYJ Udero HApoOHO20 cyge-
peHumema, COCTOSIIIYIO B TOM, YTO MOHOIIOJHUSI Ha IPUHATHE
3aKOHOB JOJDKHA TIPUHAIJIEXAaTh Hapomy. TakmMm 00paszoM,
Mapcunuii cran npenmecrBeHHUKoM 2K.-2K. Pycco, Teoperuka
HapOIHOTO CYBEpEHMTETA.

Te3uc Mapcunust o ToA3aKOHHOM IeSITeIbHOCTH MCIIOJTHU-
TEJTBHOM BIACTU OCTAeTCS ONHUM M3 MPU3HAKOB COBPEMEHHOM
TEOPUN TIPABOBOTO TOCYIApCTBa.

IMomutaeckast Teopuss Mapcuins TpeaBOCXUTHIIA CTAHOB-
JIeHWe CUJIBHOTO TOCYIapCTBa, HE 3aBUCMMOTO OT IIEPKBHU.

Tema 5. NOJIMTUYECKUE U NPABOBbDIE YHEHUSA
3ANO0XNBO3POXAEHUANPEDPOPMALIUN

Ecim ocnosnas mema cpemHUX BeKoB — Tpam boxwit
(civitas Dei), To ocHOBHas Tema Bospoocdenus — venoBek, 00o-
SKECTBJIEHHE YeJIOBEUECKOrO Havala B MCKYCCTBE M TOCYAAapCTBE.
IMosTomMy MHMpoOBO33peHYecKass ocHOBa Bo3poxmeHWsT — ryma-
HU3M (OT JlaT. humanus — 4eJOBEeUHbIi).

Ecnu B cpemHye Beka MpemMeToM BOCXUIIeHUs OblI bor, ko-
TOPOTO HeJIb3s YBUAETh, TO B 3IMOXy BO3poXIeHUST — YeloBeK
U 3pUMBIIA YEJIOBEUYECKUIA MUD.

Ecnu B cpegHre BeKa YTHIIM CBSITBIX, TO B 310Xy Bospoxkie-
HUSl — JIIOACH TPOCTAaBICHHBIX, BEJIMKHUX.

Ecnmu B cpegHue BeKa TOpOBIHS CUMTATIACH XYAIIMM W3 T10-
POKOB, TO Telleph BO3HUK KYJIET T€pOeB U TeHUECB.

Peghopmayus craBuna nepen co0oii 1esib OOHOBUTb Ha OC-
HoBe EBaHTeNMMsT XM3Hb KaXIOTO XpUCTHaHWHA, OOpalmaiach
TeM caMbIM K IMUPOKUM MaccaM. Pedopmariust oTBepria 1ormy
KaTOJIMYECKOM IIEPKBH 00 00sS3aTeIbHOM TOCPETHUYECTBE Y-
XOBEHCTBa Mexay yesoBekoM U borom. Hauano Pedopmaiiuu
CBSI3BIBAIOT C BbICcTyIieHUeM B 1517 r. Jlotepa ¢ 95 Te3ucamu
MIPOTUB TIPOIAXU WHAYIbICHIIHIA.

Daxmopot, ob6ycrosusuiue Bospoxcoenue u Pegpopmayuro:

* pazBuTHe KHMUromneyaraHus: K 1500 r. oHO ObUIO U3BECTHO
B 12 ctpanax EBporbi;

» JeueHTpanuzanus Utanum (uranbsiHckoe BospoxneHue) u
neueHTpanu3anust I'epmannu (Pecopmaiiyist B HEMELIKUX 3eMIISIX).

OcHogHble HanpaeaeHus NOAUMUKO-NPABOBOL MbiCAU, chop-
Muposasuiuecs 8o epems Bozpoocdenus u Pechopmauyuu:

* Oyp:XyasHBI¢ ITOJMTHUKO-TIpaBOBEIe Teopuu (MakuaBen,
bonen);

* TeopuM yronmueckoro couuanuiMa (Mop, Kammanena).
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5.1. MNonntnyeckoe yvyeHne Hukkono Makmasennm

Hukkono Maxkuasesnu (1469—1527) — WTanbIHCKUUI
MOJIUTUYECKUI MBICIIUTEb 30X Bo3poxneHusi, OoCHOBATe/ b
nojutrdeckoil Hayku HoBoro BpemeHn. ABTOp KOHLEMIIAM TIO-
JIMTUYECKON 3TUKU — OBTUKM IJIaBbl TOCymapcTBa («MaKuaBell-
JTU3M»).

Anoxa. Iomutmueckass pasgpoodneHHocTs MTanum. Tlocto-
sSTHHasl yrpo3a HaImaieHusI CO CTOPOHBI LIEHTPAJIM30BAaHHBIX TO-
cynapctB (Mcnanust, @paHumst).

buoepagus. Poguncss Bo DropeHIMM, B CeMbE IOPUCTA.
IMpunannexan K obegHEBIIEMY CTapMHHOMY pody. B TeueHue
14 mer (1498—1512 rr.) OBUT cekpeTapeM GIOPEHTUHCKOI
pecnyonuKu, 3aTeM — OTCTpPaHEHWE OT JOJDKHOCTU M CChUIKA
B JIMYHOE MMEHUE, HAXOAsSICh B KOTOPOM OH CO3/1aeT CBOM IOJIH-
TUYECKNE W JIUTepaTypHbIE TTPOU3BEICHUS.

Jloeuueckoe ocHosanue NOAUMUUECKO20 YYeHUS. DMIIU-
pU3M, COIJIACHO KOTOPOMY €IMHCTBEHHBI MCTOYHUK TOJIyYe-
HUS 3HAHUS, B YaCTHOCTH, O TOJUTHKE — 3TO ombIT. Pa3zpaba-
TBIBasl CBOE IOJUTHYECKOE yuyeHHe, MakumaBe/uim oOpalmaeTcs
K mojuThdeckomy omnbiTy JIpeBHero Puma, msydas ero mcro-
pUIO, a TaKKe HCIOJIb3YeT CBOM COOCTBEHHBIN OIBIT TOCymap-
CTBECHHOM CITY>KOBI.

B paccyxnenusx MakuaBelsid MPOMCXOAUT pamuKaIbHBIN
OTKa3 OT CPEIHEBEKOBOIO TEOIIEHTPHU3Ma, KOTOPBI 3aMEHSIeTCS
Ha aHTPOIIOLEHTPU3M. DTO O3HAYAeT, YTO B IIEHTpPE MHpa y
Maxuase;umn He bor, a yenmoBek. COOTBETCTBEHHO MOJIMTUYEC-
KWl YHUBEpCYyM y MakmaBe/UIn MMEET TOJbKO uenrogeuecKkoe
usMepeHue 1 HUKaK He CBsI3aH ¢ borom.

W3 ompiTa ciemyer, 4YTO B OCHOBE HOAUMUYECKO20 TIOBEIE-
HUS JIeXXaT He KaHOHBI XPMCTMAHCKOW MoOpaju, a 6bieoda u
cuna. Ilo MakuaBejuii, rpaHIMO3HbBIC JIeja TBOPMIM KaK pa3 Te
KH$I3bsI, KOTOpPbhIE HE CUMTAINCH C OOCIIAHUSIMU U AEHCTBOBAIN
XUTPOCTBIO 1 OOMaHOM.

OcnosHole pabomul: «Paccyxnenusi Ha mepBbie 10 KHUT
Tura JIusus», «I[Ipunuenc», «Mcropus @nopeHunn» 1 ap.

Cooepocanue noaumuueckoeo yuenus. Ilomutnueckoe
MbIlIUTeHMe MakuaBeJlId COCPeNOTOYMBACTCSI Ha TOCYIapCTBE
KaK BaKHOI COCTaBJISIONIEH 4yenmoBedecKoro kocmoca: «Cympoe
OBLIO YrOmIHO, YTOOBI SI HE yMeJ T'OBOPUTb HM O IIEJIKE, HU O
XJIOITYaTOOYMaxKHOW TKaHMW, HM O HAXWBE, HU O IMOTepe, — S
JIOJDKEH TOBOPHUTH O TOCYIApCTBE».

1. Ilpuuunsr noaumuueckoeo ynaoka Mmaasuu. MaxuaBemm
cpaBHMBaeT Benuuue [peBHero PuMa ¢ coBpeMeHHOM emy
Hranueit. Kak obpasoBanack pornacTb MeXIy BO3BBICUBILIMM-
¢s1 I0 MUPOBOTO TOCIOACTBAa PUMOM M MOCTOSSHHO OXUAAMOIIEH
HamectBuii Mtanmeii?

IMprumyb ynagka:

—> XpUCTUAHCKAs PEJIUTUsI, KOTOpasi OpUEeHTUPpOBaIa JIIoAei
Ha TIOTYCTOPOHHMIA MWp, COEJaB MX UYyXIAbIMM TOCYIapCTBY,
YTO U NIPUBEJIO K OCIabJEeHHUIO TOCYIapCTBa;

—> TMancTBO, KOTOpOe MMeJIo TpecTos B Pume, Biameno
yacThio MTamuu v mpensTcTBOBaio €e 00beIUHEHMIO.

2. Ilonamue eocyoapcmea. MakuaBe/sln BBOAMT B IIOJUTH-
YECKYIO JIEKCUKY HOBBIM TMOJUTUYECKUII TEPMUH — «stato» (OT
JIaT. — «status»), KOTOPbIM OH O0O3HAYaeT o0llee MOHATHE TO-
CylapcTBa, HE3aBMCUMO OT €ro KOHKPETHBIX (opM. Stato, T.e.
rOCYIapCTBO, — 5TO MOJUTUYECKOE COCTOSIHUE, KOTOpOE Mpe-
roJjiaraeT HaJlnule OTHOIIEHUIA TOCIOACTBA-ITIOAUUHEHHUS.

Hapsny ¢ yxe usBectHbiMU K XVI B. MOJUTUYECKUMU TEP-
MUHAMU «PeCITyOJIKa», «KHSDKECTBO», «KOPOJIEBCTBO», «BJIACTb»,
«AMIIEPUST», «TOPOI», <«IIPABJICHUE», <«TUPAHUSI», «MOHAPXUS»
MakuaBeJlin BBEJI HOBBIM MOJUTUYECKUI TEPMUH, KOTOPBIM K
ceroHsl 0003HAYal0T OOIlIee MOHSITHE TOCYIapCcTBa.

Tocydapcmeéo — 3TO 1eno0 pyK 4deloBeduecKuX. B KOHKpeT-
HbIi MOMEHT BpeMeHU (opMa IpaBlIieHUs TOCyIapcTBa IMpei-
CTaBJIsIET cO0OI pe3yIbTaT GOphObI ABYX CWJI. Hapoda U 3HATH.
Boprba Hapoga M 3HATM — BOT MCTOYHUK Pa3BUTHSI Tocymap-
ctBa: «Hapom u 3HaTh ecTh B KaXIOM TOPOJE, M UYyBCTBA UX
BCeraa pasjiuyHbl, a MPOUCXOIUT 3TO OTTOrO, YTO HAPOJA HE XO-
4yeT, 4TOOBbl 3HATHBIE UM PACHOPSIKAIUCh M YIHETalIW ero, a
3HATHBIE XOTSIT PACIOPSIKAThCA M YTHETaTh Hapol; 3TU [Ba
Pa3HBIX CTPEMJICHUSI TIPUBOIAT B TOPOAE K OTHOMY M3 TpeX I0-
CJICICTBUIL: K €IMHOBIACTUIO, CBOOOIE MM MPOU3BOJY KAKOM-
HUOYIb MapTUU». '

Kraccugpuxkayuu gopm npasnsenus eocyoapcmea. Bcenen 3a
ApucroteieM MakKuaBeJlJIM Ha3bIBaeT TPU TMpaBUJIbHbIE (OPMBI
MpaBJieHUs (MOHAPXWSI, apUCTOKpaTUsI, IeMOKpaTUsl) U TpU He-
MpaBWIbHbIC (TUPAHUSI, OJIUTAPXUsS, PACITYILIEHHOCTD).

HoBaums MakuaBe/n 3akiioyajach B CIEAYIOIIEM: BCe
rOCyIapcTBa €CTh JIMOO pecryGIuKu, MO0 eIUHOBIACTHBIC IO
dopme mpaBienns rocygapctsa. K XIX B. 3Ta xiraccudpukamms
TOCYIapCTB Ha PECIyOJIMKY M MOHAPXWM CTAHET B HayKe O To-
CylIapcTBe TpeobIagaloeid.
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Konuenuyus noaumuueckoii smuxu enagwl eocydapcmea (KoH-
yenyus «makuaeesrusmar»). MakuaBein pazpadaThiBaeT IIO-
JIMTUYECKYIO 3TUKY MpPUHIIEeTica (€AMHOJIMYHOTO TJIaBbl TOCy-
JIlapcTBa), KOTopas I03BoJuJIa Obl oObeauHUTh, WTanuio u
MPEeBPaTUTh €€ B CHJIBHOE TOCYIapCTBO.

B cBoeii padote «[IpuHienc» MakuaBe/uIM KaK €CTeCTBOMC-
MbITaTe b (GOPMYIUPYET DS HOAUMUYECKUX NPUHUUNOG, CBO-
OOIHBIX OT KAaKMX-TMOO MOpaJbHBIX 3aIlPETOB, KOTOPBIC I103BO-
JIAT TIPUHIETICY OeHCTBOBaTh 3(DGEKTUBHO Ha TOJUTUYECKOM
TIOTIPUIIE M TOOUTHCS OCYIIECTBIEHUS TTOCTABICHHON 1LIEIN:;

* OBJIANeBas TOCYIAPCTBOM, HEOOXOOMMO BCE JKECTOKOCTH CO-
BepIIIaTh Cpazy, YTOObI HE MPUIIIOCH KOXKIBIN I€Hb MX TTOBTODSTH;

* 00MIBI HYXHO HAaHOCUTH Pa3oM, TOLJa MEHbIIE YYBCTBY-
ellb UX B OTAEIbHOCTH;

* Bce OjaromessHusI Hajo JejaTh MOHEMHOTY, YTOOBI OHHU
JIyqilie 3alTOMUHAINCH;

* TIPUHIIETIC TOJIKEH MMETh OJHOBPEMEHHO MPUPOMY JibBa U
JIMCULIBI: OBITH JIbBOM, YTOOBI yCTpalllaThb BOJIKOB, U OBITb JIH-
CHUIIEi, YTOOBI PacIio3HaTh 3alanHIo;

* TMIPUHLEIIC HE MOXET M He JOJDKEH OBITh BEPHBIM JaHHOMY
UM CJIOBY, €CIIM TaKas YeCTHOCTh oOpallaeTrcsl MPOTUB HEro.
IIpu aTOM BCerma MOXHO HAMTU MPUYMHY, YTOOBI HAMTH OTpaB-
naHve. MakuaBe/Uld CChUIAeTCsl Ha Iamy pUMCKOro AJieKcaH[I-
pa VI, KoTophlii Bcex oOMaHbIBaJI, HE IEpXKaj CJIOBa U TEM He
MeHee MHOIOro JOOMJICS;

* MPUHLETIC He 00s13aTeIbHO A0LKEeH 00/1a1aTh BCeMU 100po-
NETeISIMU, — TOPa3lIo BakHee Ka3aThCsl, YTO UMW OO0JIalaelllb;

* TIPUHLIETIC HE MOJIKEH TPOraTh MMYIIECTBO MOATAHHBIX U 3a-
nieBaTh X 4yecTh. IlommaHHbIe OymyT MOBOJBHBI KM3HBIO, a TIPUH-
LIETICY TIPUAETCS OOPOTHCS JIMIIL C YECTOII00MEM HEMHOTHX;

* TIPUHIIETIC TOJDKEeH TepeiaBaTh APYTMM JIefia, BBI3bIBAIOIIUE
HEIOBOJILCTBO TOAAAHHBIX, @ MUJIOCTA OKAa3bIBaThb CAMOMY;

* TPUHIENC MOJKEH KaXIbIM CBOMM TIOCTYITKOM CO31aBaTh
0 cebe MOJIBY KaKk O BEJMKOM M BBIZAIOIIEMCS YEJIOBEKE;

* TIPUHLEIIC JAOJDKEH PacCYMTHIBaTh He Ha JIIOOOBb CBOMX
MOIIaHHBIX, @ HA UX CTpaxX, HO He Ha UX HEHaBUCTD;

* 4TOOBI CyIUTh 00 yMe IpHUHIEINCA, HAI0 BUIAETh €r0 OKpY-
KEeHUe.

Huxkxono MakuaBe/uii CTOUT Y MCTOKOB MOJUTUYECKON Ha-
yku HoBoro BpemeHu.

OH oKazaj OrpoMHOE BJIMSHHUE Ha UTAIbSHCKYIO TOJIUTH-
yeckyio Mbicib (I. Mocka, B. ITaperto u np.). b. Mycconunu,

HaxoAsICh IIOJ BIeyaTJeHueM paboThl MakuaBesin «HpI/IH—
LIeTIC», paccMaTpuBal cebsi Kak HOBOTO IPUHIIETICA.

B s3bIKe TIOJIUTUKU CIOXWIOCH MOHSITHE «MaKUaBEJLIU3M»,
B OCHOBE KOTOPOTO JIEXKWT UAes, YTO ST JOCTHUKEHUsT BHIOpaH-
HOI 1M B TOJIMTUKE BCE CPEICTBA ITOIMYCTUMBI.

5.2. Nonuntnyeckoe yyeHue Xana bogeHa

XKan Bomen (1530—1596) — dpaHIily3cKuid IpaBoOBe, BbI-
JAIOUIANCS TIOJTUTAYECKAN MBICIUTEIb.

Hnoxa. Bo Bropoit nonosuHe XVI B. Bo ®paHuuu pasrope-
JIUCh PEJIUTUO3HBbIE BOMHBI MEXAY KAaTOJIUMKAMU U TYT€HOTaMHU.
JIvip «CUJIbHOE» TOCYIapCTBO MOTJIO OCTAaHOBUTH PEJIMTHO3-
HbIA U CBSI3aHHBIA C HUM MOJUTHUYECKUIA xaoc. IMEHHO Takoi
TOYKM 3peHMsI IpuaepxuBaiics 2KaH boaeH, pa3pabaTbiBasi T€O-
pMIO TrocylaapcTBeHHOro cyBepeHutera. MMMeHHo bomeHy mnpu-
HaJIJIEXXUT Hay4YHOE MEPBEHCTBO B CO3JaHUM 3TOU TEOPUH.

Buoepaghua. Ponuncs B ceMmbe, mpuHaIexalleil K cpeaHe-
My cocjoBuio. bomeH 3akoHYWI (akyabTeT IpaBa Tyiry3ckoro
YHUBEPCUTETA, HEKOTOPOE BPEMs MPEINOAaBal B POAHOM YHU-
BepcUTETe pUMCKOe MpaBo. AnBokarckas IpakTuka B Ilapixe.
1575—1580 rr. — cymps. 1576 1. — pmemyTaT TPEThEro COCIO-
Bus B I'eHepanbHbix mTaTax B biaya. C 1587 r. — KoposeBCKuii
npokypop B JlaHe.

OcHnosnote pabomor: «MeTof JIETKOTO TTO3HAHUS WMCTOPUM»
(1566 1), «lllectp kHMT O pecrybnuke» (1576 r.).

Jloeuneckue ocnoganus noaumu4ecko2o yHeHus:

* TEOLIEHTPU3M;

* HCTOPU3M;

* palvOHaIU3M.

Codepocanue noaumuueckozo ywenusa. lIlocne bora, 1o
MHeHUIO bomeHa, UMEHHO rocyaapCcTBO MPEACTaBseT s JIt0-
el OrpOMHYIO LIEHHOCTh. I103TOMY OH B cBOMX paboTax BO3-
JlaeT «0JIaroJapHOCTh TOCYHApCTBY, KOTOpPOMY, IOC]e OeccMepT-
Horo bora, Mbl 00s13aHBI BCEM».

BoneH moHUMaeT eocydapcmeo KaK «npasoeoe ynpasieHue
ceMbAMU U meM, 4mo y HUX obujee, CY8epeHHOU 8AACMbIO».
MMeHHO npaBoBOE ynpaBjieHWE OTJIMYAET roCyAapcTBO OT Ilaii-
KU pa300iiHUKOB.

OcHoOBOI1 rocymapcTBa siBiisieTcsl ceMbsl: «['ocymapcTBo He
MOXET CYILeCTBOBaTh 0€3 ceMbU KakK ropoj 0e3 JOMOB WM Kak
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oM 6e3 dyHnameHTa». OcnabieHue BIaCTU TJIABBI CEMbU TPU-
BOJAMT K JIerpajallui TocydapcTBa.

BaxHeimuii aJieMEHT TOCyoapCcTBa — CY8EpeHHAs 64acmb,
noa Kotopoil boieH MOHMMAET MOCTOSTHHYIO, a0COMIOTHYIO U
HeAeaUMyIo BacTb rocygapctBa: «CyBepeHUTET e€CThb abco-
JIIOTHasE M TIOCTOSIHHAsl BJacThb rocyaapctBa». CyBepeHHasi
BJIACTh TOCYApCTBa, C TOYKU 3peHUsT boaeHa, 3To:

—> BJIaCTb NOCMOAHHAS, KOTOPasi OTIMYAETCS OT BpeMEHHOM
BJIACTU, MOJOOHOU BiacTu nuKTatopos JpeBHero Puma;

—> BIIaCTb a6COAIOMHAs, HE OTPAHUYEHHAS! HUKAKUMU YCJIO-
BUSIMU, HOCUTEJIb KOTOPO MOXET €€ MepeaaTh IPYromy JIUIY
Kak coOCTBeHHUK. boneH momyckaer JIUIb mpu oepaHu4erus ad-
COJIIOTHOW BJIAaCTU: CYBEPEH B CBOEU AESATEIBHOCTU CBSI3aH C
3akoHaMu bora, 3aKoHaMU €CTECTBEHHBIMU M 3aKOHAMU YeJIOBe-
YeCcKHMMHU, OOLIMMU ISl BceX HapoaoB. 3akoHamu bora u ecre-
CTBEHHBIMU 3aKOHAMU JIIOJSIM TpEArnrcaHa YacTHasi COOCTBEH-
HOCTb, TO3TOMY CYBEPEH HE MOXET IMPOU3BOJILHO 00OJIaraTh
HaJloraMu rpaxnaH 0e3 comtacus ['eHepambHbIX miTaToB. [ToaTo-
My boneH kpuTukyer yronuiickoe rocyaapctBo T. Mopa: rocy-
JIapCTBO, OCHOBAHHOE Ha OTPULIAHUM YAaCTHOW COOCTBEHHOCTH,
«OBUIO OBI MPSIMO TIPOTUBOIMOJIOXHO 3aKOHaM bora u mpupoab»;

—> BJIACTb edunas, m.e. Hedeaumas. OHA HE MOXET IIPUHAI-
JieXXaTb OMHOBPEMEHHO MOHapXy, apUCTOKpaTUU U Hapody, ee
HEb3sl pa3feiiuTh Ha TpeTu. bomeH — NPOTUBHUK TEOPUU
cMellaHHOW (opMbl rocyaapcTBa, KOTOPOW B pa3HOE BpeMs
npuaepxuBanuck [Tonubwuii, luniepon, Mop, Makuagseu.

Komnemenyus cysepenHnoil éracmu eocyoapcmea — KOMII-
JIEKC UCKITIOUYUTENTbHBIX MPEPOTaTUB:

—>npaBo u37aBaTh, OTMEHSTb W OOHAPOIOBATh 3aKOHbI
rpaxjaaHaMm 0e3 MX COMIachsl — 3TO OCHOBHAsl MpPeporaTtuBa Cy-
BEpPEHHOU BACTH;

—> MpaBo BOMHbBI U MUPA;

—> MpaBO HA3HAYaTh MOKHOCTHBIX JIUI] U OMPEAENSITh st
HUX CJIy>)KeOHbIe 00SI3aHHOCTH;

—> TIpaBoCyavi€ B MOCJIEIHEN UHCTAHIIUU JJTSI BCEX TOJIKHO-
CTHBIX JII[ U TPaXIaH;

—>MpaBo MOMUJIOBAHUS;

—>YyeKaHKa MOHET;

—> oMnpefesieHUe Mep U BECOB;

—> B3UMaHNE HAJIOTOB U MoAaTei.

Knraccughuxauus gpopm npasnenus eocydapcmea B 3aBUCUMO-
CTU OT NIPUHAIJIEXKHOCTU BJIACTU TOMY WM MHOMY CYBEpEHY:

—> IeMOKpaTus;

—>apUCTOKpAaTHSI;

—>MOHapXUs.

B nemokpatuu Bce MM GOJIbLIAs 4acTh TpakaaH obiaga-
0T CyBepEHHOM BJIacTblO Hal BceMu. B apucTtokpaTvu MeHb-
1Iasi 4yacTh TpaxIaH O0JIafaeT CyBEPEHHOW BIACThIO Hal BCe-
Mu. B MoHapxuum cyBepeHHasi BJIacThb BCErAa MPUHAIIEKUT
OJIHOMY JIUILY, Oyb 3TO KOPOJb WJIU TUPaH.

Didexmusnocms pazruunvix gopm npaeasenus eocydap-
cmea il obecrnieyeHusi OOILIECTBEHHOro mopsiaka. Jemokpa-
TUI0O DBOJEH OlLIEHMBAEeT OTPULIATENIBHO: «HAPOI — 3TO 3BEPb
MHOTOTOJIOBBII U JUIIEHHBINM paccyaka, OH C TPYAOM JejaeT
4TO-1M00 Xopoiliee. oBepsATh €My pellleHUue MOIUTUYECKUX
JIeJT — 3TO BCE PaBHO, YTO CIPAIIUBATh COBETA Y OE3yMHOTO».

HenoctaTtok apucTokpaTum — HEYCTOWYMBOCTb, KOTOpasi
00yCJIOBJIEHA KOJIJIETUAIBHBIM CITOCOOOM MPUHSITUSI PEIICHUIA.

Jlyumast dopma mpaBieHUs] TOCyAapcTBa — MOHApXUsl, Tak
Kak OoHa MpsSIMO OTBeuyaeT MPUPOJE CYBEPEHHOU BIacTU: ee
€IVHCTBY U HeNeIMMOCTU. boleH MpuBOAUT MHOIO AOBOJOB B
TOJIb3Y MOHAPXWUU, UCMOJb3YSl paccykaeHus mno aHajioruu. OH
TOBCIOly HAaXOAWUT TOPXKECTBO €AWHOBIACTHOro Havana:. bora,
ConHia, otua u ap. MneanbHas ¢opma rocynapctsa mist @paH-
mun XVI B. — jeruTUMHass MoOHapxus. DTo Takas dopma
MpaBJeHUs] TOCyIapcTBa, MPU KOTOPOi MOIIaHHbIE, MOJb3YSCh
JIMYHOM CBOOOMON M COOCTBEHHOCThIO, MOMYMHSIIOTCSI 3aKOHAM
MOHapxa, a MOHapX — 3aKOHaM 0O0XECKUM U eCTeCTBEHHBIM.
Ho MoHapxusi MOXET MpeBPaTUThCSI B TUPAHUIO, €CIU MOHApX
HauMHAaeT HapyllaTb €CTeCTBEHHbIE 3aKOHBI, paccMaTpuBas
COOCTBEHHOCTh CBOMX IpaXKgaH KakK CBOIO MU OTHOCSICh K Tpax-
JlaHaM Kak K pabam.

Bonen mpu3sHaeT mpaBo Hapoia Ha yOWIICTBO THpaHa, eCu
TOT 3aXBaTWJI BJIAaCTh HacwineM. Ho He Mpu3HaeT Takoe Ipaso,
eCJIM MOHApX, 3aHMMasl CBOM ITOCT Ha OCHOBE NEWCTBYIOILETO
3aKOHa O IpPeCTOJIOHACIeANN, BeleT cebs Kak ThpaH. bomeH
VIIOBaeT TOJIBKO Ha GOXECTBEHHBIN cym: «CumTaeTcss He3aKOH-
HBIM [UTSI 9aCTHOTO JIMIIA HE TOJBKO ITOIBITKA YOUTh CBOETO 3a-
KOHHOIO TOCymapsi, HO Jaxe W BOCCTaBaThb IIPOTUB Hero 0e3
0Cco00ro M HemBYCMBICICHHOTO moBeeHusT [ocromar.

DaKTOpHI, OMpPEaeIISIIONIMe HeCTaOUIbHOCTh (POPM TIpaBiic-
HMSI TOCYIapCTBa:

—> KpaifHe HepaBHOMEPHOE pacipezesieHre 60raTcTa;

—> OTCYTCTBHE CBOOOIBI BEPOVCIIOBEIAHMSI.
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IMoaToMy HEeoOXOMMMBI 3aKOHBI TIPOTUB POCTOBIIMYECTBA U
3aKOHBI O HAacCJIeIOBaHMU MMYIIECTBA; HEOOXOMMMBI TakKe 3a-
KOHBI, TOMYCKAIOIIe BepOTEPIIUMOCTb.

CosmanHast bomeHOM TeopHsl TOCYmapCTBEHHOTO CYBEpEHH-
TeTa JO CHX IIOp OCTAaeTCsI BaXHBIM KOMIIOHEHTOM COBpEMEH-
HOM HAyK{ O TOCYIapCTBE W PYKOBOACTBOM JUTA TIPUHATHUS TTO-
JIATHYECKUX PEIIeHMUIA.

5.3. NonnTtnko-npaBoBble Naen
paHHero counanu3ma

Tomac Mop (1478—1535) — aHIMIMIACKMI IOPUCT, TyMa-
HUCT, TTOJIUTUYECKUN AesiTeNlb U THhcaTeb.

Anoxa. JluHacTuyeckasi BoliHa B AHIVIMM, M3BECTHasl Kak
BoiiHa besnoii 1 Aioii Po3bl, mpuBesia K TSXKEIbIM COLIMATbHBIM
nocaeAcTBUSIM. B To ke Bpemsl 1es Mpolecc CTaHOBJIeHUs Ka-
nuTaJn3Ma. 3aMeHa xjiebornaiiecTBa OBLEBOACTBOM (ITOCKOJb-
Ky 0oJiee BBITOJHBIM CTajl COBIT IIEpCTH, a He XJieba) MpuBesa
K MacCOBOMY HM3THAHMIO KPECTbSIH € HAaCUXXEHHBbIX MecT. B
CTpaHe YCWJIMJIOCHh OpONSIKHMYECTBO, BO3POCIO YMCIO Mpe-
CTYIUIEHUI.

buoepagpua. Ponuncs B ceMbe MOTOMCTBEHHBIX TOpOXKaH
JloHmoHa, ero otel JOCTYXXWJICS 10 KOPOJEBCKOIO CylbU. YUuil-
cs1 B Okcdopae (mBa roma), 3aTeM, IO HACTOSIHUIO OTLIA, — B
onHO# U3 ropunnuyeckux mkon JlonnoHa. Hekoropoe BpeMms 3a-
HUMAaJICS aBOKATCKOM MpaKTUKOH, Opas Mo 3aliuTy OOMXkKeH-
HbIX. B 1504 r.,, cTaB WwieHOM IapjaMeHTa, IOCYMTal CBOUM
IOJITOM Tiepell OOIIECTBOM BO3TJIaBUTh OMITO3UIIMIO KOPOJIO
I'enpuxy VII, TpeboBaBiIeMy BBeAcHMS HOBBIX HaJIOroB. bbul
3akioueH B Taysp. Ilocime ocBoOGOXaeHUs ObLIT Cyabeil M Iie-
pucdom. 3atem Ienpux VIII' npu6ausun ero xo asopy. C 1529
no 1532 r. T. Mop — nopa-KaHiuiep, JUKBUAUPOBABIINI ITpaK-
TUKY MPUHUMATh MOJAPKU OT TeX, KTO obpaliajics B KOpPOJeBC-
KUii cyd. 3a oTka3 npucsarHyTh kopomo I'enpuxy VIII xak riaBe
pedopMUpOBaHHON AHTJIMKAHCKOW 1IEpKBU ObLT OOBMHEH B TO-
CydapCcTBeHHOI M3MeHe, MpUM3HaH BUHOBHBIM M Ka3HeH. Karo-
Jinyeckasi IepKoBb Mpuuucania Mopa K JUKY CBSTbHIX.

' Tenpux VIII — unaunimarop Pedopmaim B Anrmmu. OH ObUT 03a00ueH
TeM, YTO Mara pUMCKUN He JaBajl coriacusi Ha pa3Bon ¢ ExatepuHoit AparoHc-
KOIi, KOoTopasi He poxaia eMy HacjenHuka mpectona. I'enpux VIII oObsiBui, 9ro
KOpOJIb AHIJIMM JOJDKEH ObITh OMHOBPEMEHHO U IVIABOM 1IEPKBU B CTpaHe.

Jlocuueckoe ocHosanue nosumuko-npaeoeoeo yuenus. Ha-
XOOWJICS TIOA BIMSTHUEM T'YMaHMCTUYECKUX uaell smoxu Bos-
poxaenus. BocripuHsin kputndeckoe orHomeHue IlnatoHa x
yacTHOU coOcTBeHHOCTU. [IpuamepxXuBayicsi waeajoB paHHUX
XpUCTHUAH O BCEOOIIeM OO0SI3aTeIbHOM TPYIIE.

Ocnosnasa paboma: <«305I0Tas KHWTA, CTOJb Xe IIOJIE3Has,
Kak 3abaBHasl, 0 HAWJIyYIlleM YCTPOMCTBE TOCYIapCcTBa U O HOBOM
€ro ocTpoBe YTonuu» (BCEMUPHO M3BECTHAs KaK «YTONUS»)'.

Coodepycanue noaumuko-npaeogozo ywenusa. B cBoeii kHure
«YTomms» T. Mop ommcan naeanbHOE FOCyIapCcTBO KaK TEOPETH-
YECKyI0 aJIbTepHATUBY CYIIECTBYIOIIEMY aHIJIMICKOMY (eBpO-
neiickoMy) rocymapctBy’. ONUcaHUe 3TOTO TOCYIapcTBa JAeTCs
cJI0OBaMHM ONHOIO M3 ITyTelleCTBeHHUKOB — Padasnsa I'mriomes,
KOTOPBIi1 TTOOBIBaJI HA OCTPOBE YTOIIMS, PACIIOJIOXECHHOM TIIe-
to B HoBoMm CBete. I'mtnoneii — ydyacTHUK auajora ¢ Mopowm.

B AHDMM B 3TO BpeMs Ied IPOLECC «OropakKMBaHMS 3e-
MeJIb»: KPEeCThsIH CTOHSUIU C 3eMeJIb, Ha KOTOPBIX OHM JIOJITOE Bpe-
M KWIH, a Ha 3TUX 3eMJISIX CO3IaBajli MAacTOMINA IJII OBell. DTOT
MpolIecC IPUBEI K MaCCOBOMY OPOMSDKHUYECTBY 1 CBSI3aHHOMY C
HUM POCTY UMYIIECTBEHHBIX M HACWJIBCTBEHHBIX MPECTYIUICHUIA.
Mop oLIEHWI 3Ty CUTYalldI0 TAKMM O0pa30M: «OBIIBL... ITOXHUpPa-
IOT JaXKe JIIOAEH, OITyCTOIIAIOT 1 Pa3opsIioT ITOJs, I0Ma, TOpOIa».

B yromoBHOM 3aKOHOIATENILCTBE AHIJIMM ObUIa YCTAaHOBJICHA
OIHA 1 Ta e CAaHKLMS 32 COBEepIIECHME KaK KpaXu, TaK U yOuii-
CcTBa — CMepTHasl Ka3Hb. bymyum rymanmcroMm, Mop mpusHai
TaKOE YTOJIOBHOE 3aKOHOIATEJIECTBO HECIPABEMINBLIM, CUMTAs,
YTO «KapaTb CMEPTHIO 3a IIPOCTYIO KPaXy — Ype3MepHOE HaKa-
3aHME»; «HUCKOJIBKO HE CIIPAaBEIMBO 3a OTHSTHIC JEHBIM OTHU-
MarThb y 4eJioBeKa XMn3Hb. V100, g 1monarap, HAYTO M3 TOTO, YTO
€CTh B MUpPE, HE MOXET CPaBHUTHCS C YEJIOBEUECKOI XKU3HBIO».

Mop BBICKa3aJl TE3UC O COLMAIBHON MeTepMUHUPOBAHHOCTHU
MIPECTYITHOCTH, COTJIACHO KOTOPOMY COBEpIIIeHNE HEKOTOPHIX
TIPECTYIUICHUI MOXKET OBITh OOYCIOBIIEHO HE TOJBKO WHIWUBUIY-
ATBHBIMA OCOOEHHOCTSIMM TIPECTYITHUKOB, HO M HECIIPaBEIIH -
BBIM YCTPOMCTBOM obIecTBa: «Hu omHO HakazaHUe He SBISIETCS
CTOJTb CHJILHBIM, YTOOBI yIepKaThb OT pa300eB TeX, Y KOTro HeT
HHMKAKOTO WHOTO CITOco6a, YTOOBI CHICKATh ceOe TIPOITUTaHUEY.

' VYTorms — TepMuH, TIpeioxeHHbi MopoM. Mrpa rpeyeckux cios B Jia-
TUHCKOW TPaHCKPUIIMK JOIMYCKAET /1B TEPeBONa: «HECYIIECTBYIOIIAs CTPaHa»
WIM «OJIaroC/IOBeHHAas CTpaHa».

> T. Mop HCHONB3YeT B CBOEl KHUTe (hopMy Iuajora, mnoapaxas [LiaToHy.
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AHTImMiicKoe eocydapcmeo W Apyrue H3BecTHBIE Mopy Tro-
CyIapcTBa OLIEHUBAIOTCSI MM OTpuliaTeabHO. CyIIHOCTb BCEX
9TUX TOCYHApPCTB OIHA: «3d2080p 00eambix, TIOA, TIPEIJIOTOM U
oA UMEHEM TOCYyIapcTBa MYyMAIOIIMX O CBOMX BBHITOHAX».

3akoHbl 3TUX TOCYIAPCTB MPEACTABISIIOT COOOIM yXHIIpe-
HUsI, TIO3BOJISTIONINE OOraThIM MCITONIB30BaTh TPyA OCMHBIX JIO-
IIei 711 Bce OOJIBIIIETO CBOETO OOOTalleHUs: «DTH 3aTer CTallk
YK€ 3aKOHOM, KakK TOJBbKO OoraTble OT MMEHM TOCydapcTBa, a
3HAYUT, ¥ OT MMEHU OETHBIX, ITOCTAHOBWUIM OMHAXIBI, YTO MX
HY>XHO COOJIIOAATh».

Hoeanvnoe eocydapcmeo Mopa TIOCTPOCHO Ha HPUHUUNAX,
MPSIMO TIPOTHUBOITOJIOXHBIX MPUHIIAIIAM BCEX CYIIECTBYIOIINX
€BPOIIEIICKIX TOCYIapCTB:

* KOJUIEKTMBHAsI COOCTBEHHOCTD;

* BceoOIIas 00s3aTeIbHOCTh TPY/a;

* acKeTMYeCKMil o0pa3 XU3HH;

* I[IEHTPaJU30BaHHOE pacIipeAe/ieHue MPOU3BEeIeHHON ITpO-
IYKITAN.

Ecmm B eBpomelicKuX rocyaapCTBax APUHUUN KOAAEKMUBHOU
cobcmeeHHocmu He IEWCTBOBAjJ, TO B MIEaIbHOM TOCydapCTBe
OH JEHCTBYET: «pacIpeaesisiTh BCe IOPOBHY M IO CIIpaBEIIM-
BOCTH, a TaKXKe CYACTJIMBO YIPABJSITh IEJaMM YeI0BEYECKUMU
HEBO3MOXHO MHaye, KaK BOBCE YHUUTOXHMB YaCTHYIO COOCTBEH-
HOCThb. Ecnu ke oHa ocTaHeTcs, TO y HamOOJbIIel M caMoit
JIydileid 4acTH JIIOAeH HaBcerma OCTaHeTCs CTpax, a Takke He-
n30exxHoe Opemsi HUILIETHI 1 3a00T».

Ecim B eBpomelicKux rocymnapcTBax ApUHUuUn eceobueil 005-
3amenvHocmu mpyoa He JIEWCTBOBaJ M OBUIO MHOIO IIPa3IHBIX
CcOoCIoBMIA (MOHAXM, BOMHBI, CBAIICHHUKY, XEHIIWHBI 1 Ap.), TO
B MIEaJbHOM TOCyIapCTBe BCe paboTaioT. A TaK Kak paboTaioT
BCE, TO KaXIOMY JOCTaTOYHO paboTaTh He OoJjiee IIeCTH YacoB.

Ecim B eBpoIeiickKux TocyaapCTBaX HPUHUUN ACKemU4ecKo-
20 obpaza jcu3Hu He SIBJISUICSI YHUBEPCAJIbHBIM, TO XMTEISIM
WIEaJbHOIO TOCYIapcTBa — YTOIMMMALIAM IPUCYIA MWHUMAJIb-
HBbIE TOTPEOHOCTM M COBCEM HE CBOMCTBEHHO CTpeMJICHHUE K
POCKOIIN. YTONUMIIEI HOCSIT OAMHAKOBYIO OIEXKIy M IIpeHeOpe-
KUTEJIBHO OTHOCSTCSI K M3IeausM M3 3o0j0Ta. M3 30mora oHu
JIeJIAI0T COCYIBI ULl HEUUCTOT U LIeNu Uil paboB'.

' Craryc paba — 3TO epemenHbiii CTATyC, KOTOPBIi MMEIOT JUIA, COBEPIINB-
LIMe MpecTyIIeHWe M B KavyecTBE HaKa3aHWUs BBIMOJHSIOLIME TSIXeJble paboThl.

IlpunyunuyenmpasuzoeanHo2opacnpedeseHuUsnPouU38e0eHHol
npodyKyuy 3aKJI0YaeTcsl B TOM, YTO BCE MPOM3BEACHHOE YTOIUIA-
IIaMM HaKaryIMBaeTCs Ha CKJIamax, PacIioIOKEHHBIX B IIEHTPE KaX-
noro ropoma. PacripenesieHne OCyIIeCTBISIETCS IEHTPaJIM30BaH-
HO, C YYE€TOM MNOTpeOHOCTel TOM MM MHOM ceMbu. OTCYTCTBYET
Kakasi ObI TO HM OBUIO JEHEXXHAasl CMCTeMa PacueToB.

HWneanbHOe rocymapcTBO MpPENCTaBIsIET COOOM rocymapcTBO
CO cMmewtanHoil @opmoil npasnenus. Vines Takoil cMelIaHHON
¢dopMBI TTpaBiieHUs Obla BbIcKa3aHa enle ITommonem m Luie-
POHOM.

l'ocymapctBeHHOE YCTpOMCTBO YTomuu — ¢hedepayuss 54 To-
ponos'.

Beiciimii opraH — yTONMICKMII ceHaT u3 162 4yenoBek, —
10 TPY CTaplia OT KaXIOTo ropofa. YTONMMCKUI CeHaT 00CYX-
IaeT oOIIMe [ejla OCTpOBa: IlepepaclpeaeiieHre IMPOayKTOB,
paboueii CUIIbI U Ip.

B xaxnoMm ropoze 6000 matpuapxaibHbIX cemeil. Kaxnabie
30 cemeif M30MpaloT Ha ONMH Toi (ujapxa; B KaXIoM TOpoje
200 ¢umapxoB, KOTOpBIE CIIEIIT 3a TeM, YTOOBI BCe padOTaIM.
Ectp Takke mporoduiapxu, KOTOpble M30MpaloTCs U3 YKciia yde-
HBIX. OmuH npotodunapx nmpuxonutcsd Ha 300 cemeit. Bo rmaBe
KaXX[IOTO Topoia CTOMT KHSI3b, KOTOPBI M30MpaeTcs (puaapxamu
ropona M3 KaHIMIATOB, IPEUIOXEHHBIX HapoaoM. OoKHOCTb
KHSI3S HECMEHsIEMa, €CJIA OH He CTAHOBUTCSI TUPAHOM.

Kus3p 1 mpotodunapxu BXomar B ceHaT ropoaa. B kaxkmom
ropojie IpOBOASATCS HapomHBIe COOpaHMS, Ha KOTOPHIX pellla-
I0TCS BaXkKHBIE JIejla ropoaa.

B mpaeansHOM rocynapcTBe 3aK0HO8 Mallo, TIOCKOJIbKY HET JacT-
HOI COOCTBEHHOCTHU M CITOPOB, CBSI3aHHBIX C HEil. 3aKOHBI ITOHST-
HBI BCeM: «Y yTONMIILIEB 3aKOHOBEIOM SIBIIIETCSI BCSIKUiA. Bemp y
HUX 3aKOHOB MaJIo, ¥ KpOME TOTO OHM ITPU3HAIOT BCAKMI 3aKOH
TeM 0oJjiee CIpaBeUIMBLIM, YE€M IIPOIIE €r0 TOJKOBAaHME», «yTO-
MUHALIBI CYUTAIOT B BBICIICH CTENIEHU HECIIPaBEUIMBBIM CBS3bIBATDH
KaKMX-HUOYIb JIONei TaKUMU 3aKOHAMM, YMCICHHOCTb KOTOPBIX
MPEBOCXOIUT BO3MOXKHOCTD MX ITPOYTEHMS. .. ».

Kuura Tomaca Mopa «YTonusi» okaszajia 00JbllIOe BIIMSIHUE
Ha ITOCJIeAYIOIIee pa3BUTHE COLMATMCTUIECKON ITOIUTUKO-TIpa-
BOBOM MII€OJIOTUM.

' Tlo moacueTam, ucciegoBateneit, B AHraun XVI B. 6bl10 Toxe 54 ropona.
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Tema6.BO3HUMKHOBEHUETEOPUN
ECTECTBEHHOI'O MNMPABA
B SANAAHOU EBPOIE XVII BEKA

XVII B. B 3ananHoii EBpone — 3T0 BpeMsl paHHUX Oyp:Kyas-
HbIX peBosmonnid. [lepBoit cTpaHoi, TIe MTPOU30IILIA PEBOTIOLINS,
crana l'onnangusi. B pesynabTare HallMOHAJTBHO-OCBOOOIUTEb-
Hoil 6opwOBbI [oymaHaus ocBoboaMIack OT ura deonaibHoil Mc-
MaHUM, KOTOPOE TOPMO3UJIO pa3BUTUE KanuTanaui3ma. Bropas
peBooLMd Tipon3onuia B AHNM («Bemmkuit mMstex» 1640—
1649 1. 1 «CnaBHast peBomonust» 1688—1689 rr.).

XVII B. — 3T0 BpeMsl CTAaHOBJICHUSI ropuduieckoeo (ecme-
CMBEeHHONPAaBo6020) Mupoeo33perus. (OCHOBHBIE KOMIIOHEHTbI
HOBOTO MHUPOBO33pEHUSI — 3TO TMOHSITUS €CTECTBEHHOIO IpaBa,
€CTeCTBEHHBIX 3aKOHOB, €CTECTBEHHBIX M HEOTUYXKAaeMBbIX
MpaB 4eloBeKa, MOHSTUE JoroBopa. [Ipu oMoy 3THX TMOHS-
TUI pallMOHAJbHBIM 00pa3oM, T.e. 0e3 CChUIKM Ha 00XeCTBEH-
HOe TpaBO, MHOTUE (Guiocodrl 000CHOBHIBAIM TpaBa U 00SsI-
3aHHOCTM WHIWBUAOB, W TIpeAeSbl BJIACTU TocydapcTBa IO
OTHOIIIEHUIO K UHIUBUAAM.

XVII B. — a1o Bek I. I'poumsi, T. T'obbOca, Hx. JIokka,
b. CnuHo3bl, HanboJiee SIPKUX MpeacTaBUTeNIel pallioOHaIUC-
TUYECKOM IIIKOJIbI €CTeCTBEHHOI'O IpaBa.

6.1.YueHue lNyro Mpouusa orocynapcTee nnpaee

I'poumii I'yro ne I'poor (1583—1648) — romnaHacKuii
MBICJIUTEIb, TEOPETUK JIOTOBOPHOIO IPOMCXOXICHMS Tocymap-
CTBa M eCTeCTBeHHOro IpaBa. OCHOBaTellb HAyKH MEXITyHAPOI-
HOTO IIpaBa.
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Anoxa. Ha rompl xu3nu I'porus npuxoxpsarcd Hunepimanac-
Kag peBomionust (1566—1609), kKotopast ocBoOomMIIa CTpaHy
OT ucMaHckux (peoganos, u TpuauatuaeTHssA BoiiHa B 3amaj-
Hoit EBpome (1618—1648), koTopas mpuBejia K pacrany Cssi-
meHHoM Pumckoit uMnepun Ha 355 caMOCTOSITeJIBHBIX TOCY-
JIapCTB.

buoepagpua. Poguncs B roananackom ropoxe Jenbdre, B
cembe Bbixonua u3 @panmuu. I'yro I'poumii B 11 yer cran cry-
neHToM JleliieHCKoro yHuBepcuTeTa, B KOTOPOM M3yvasl IpaBo.
B 15 ner monyumi crerneHb mokTopa IpaBa B OpJieaHCKOM YHU-
BepcuteTe (Ppanuwms). B 1601 r. cran uctopuorpadpom Pecryo-
JINKU COEIMHEHHBIX MPOBUHLMEI. 3a yyacThe B PEIUTMO3HBIX
pacripsax I'pouuii ObUT OCyXIeH Ha MOXU3HEHHOE 3aK/IIoueHUe,
oexan Bo ®paHuuio, rae mpoxua 11 Jer, moab3ysach MOKPOBU-
tenbcTBOM JlomoBuka XIII. Ilepemren Ha ciyxkOy K LIBEICKOMY
KOpOJIIO ¥ ObUT Ha3HAUYeH ILIBEACKMM ITOCIAaHHMKOM Mpu (paH-
my3ckoM asope (1634 1.).

Jlozuueckoe ochosanue noAUMuUKoO-npasoeo20 yHeHus: paly-
OHAaJIM3M, TIOJIMTUYECKHUE U TIPaBOBbIE Uaen (uIoco(oB aHTUIHO-
¢t (ApuctoTenist U Ap.), mojioxkeHust CBSIIIEHHOTO MUCAHUSL.

Ocnosénas paboma: «O TIpaBe BOMHBI U MUPa».

Coodepxcanue norumuko-npasosozo yuenus. Ilpoucxoicoe-
Hue 2ocydapcmea. I'polinii orpenensieT TpUpOLy YeIoBeKa aKCh-
OoMaTUYeCKH, KaKk MaTeMaTHK. B KaxkmoM ueoBeKe 3aJ0KEHBI
societatis appetitus — colManbHble alIeTUTHI, T.e. CTPEMJICHUE
K OOIIEHHUIO ¢ cebe MOmLOOHBIMU' . ['pOLMii YTOUHSIET: JTIOISIM
CBONCTBEHHO «CTpeMJIEHUE K CIOKOMHOMY M PYKOBOAUMOMY
COOCTBEHHBIM pa3yMOM OOIIEHUIO ¢ ceOe MOIOOHBIMU».

Ha ocHoBe st0ii akcuomsl, I'pounii BeIpabaThiBaeT doeoeop-
HYI0 Meopuro npoucxoxdcoenus 20cyoapcmea, poOTUBOIOCTAB-
JIsSIs ee TeOpUU OOXKECTBEHHOTO IPOMCXOXACHUS TOCYAapCTBa:
«TIepBOHAYAJIbLHO JIIOAU OOBEAMHWINCH B TOCYAApCTBO HE IO
00XeCTBEHHOMY IMOBEJCHUIO, HO TOOPOBOJBHO, YOESOUBIIUCH
Ha OMbITe B OSCCUIMU OTAEIbHBIX PACCESTHHBIX CEMEMCTB IMpo-
TUB HACWJIUS, OTKyda OepeT CBOe MPOMCXOXAECHWE IpakaaHC-
Kast BJIacCThb». '

' Dra akcroMa I'pOLIMA MMeeT OMpeeseHHOE CXOICTBO C aKCHMOMOI O MpH-
pone 4esloBeKa APHUCTOTENsI, ISl KOTOPOro YeJOBeK — JKMBOTHOE MOJUTHYEC-
Koe (OOIIeCTBEHHOE).

BepHyTbCA B kaTanor yuebHMKOB 1 MOHOrpadummn i
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Tlonsmue eocyoapcmea. TocynmapcTBo mpenctasisieTcs [po-
LIMI0O OCO3HAaHHBIM OOBEAMHEHUEM CBOOOAHBIX WHAWBUIOB:
«['ocynapcTBo ecTh COBEpIIEHHBI COI03 CBOOOAHBIX JIOIEH,
3aKJTIOYEHHBI paan COOIIOAEHNS TIpaBa U OOIIEH MOJb3bI» .

Cysepenumem eocyoapcmea. CyBepeHUTET TOCYyAapcTBa,
T.e. BEpPXOBHas BJAacThb TrocylapcTBa, — 3TO TakKas BJacTbh,
«JIECTBUS KOTOPOUl HE TOMYMHEHbl MHOW BJIACTU U HE MOTYT
OBITb OTMEHEHBbI UYXXOH BJIACTHIO TI0 €€ YCMOTPEHUIO».

I'pounii paznmnyaeT OOILIETO HOCUTENSI CYBEPEHUTETA — TO-
CyIapCTBO, a TAaKXe KOHKPETHBIX HOCUTEJNIel, KOTOPbIMU MOTYT
OBITh KaK OIHO JIMIIO, TaK W HECKOJbKO Jull. [Toaromy rocynap-
CTBa MOTYT UMETh Pa3iMuHylo (opMy MpaBieHUs, ONHAKO HU
OllHa U3 HUX HE MOXeT ObITh Ha3BaHa COBEPILIEHHON: «10OO0 Ka-
Ky1o Obl (popMy TpaBieHUS] HU U300pPeCTH, HUKAK HEBO3MOXHO
U30exXaThb T€X WM WHBIX HEYyIOOCTB WU OMAaCHOCTEM».

Yuenue I'poiust 0 CyBepeHUTETE CBSA3aHO C €ro IMpelcTaBie-
HUEM O JOTOBOPHOM IMPOMCXOXIEHWM TOCyAapcTBa: 10 MOMEH-
Ta 3aKJIIOUYEHUS JOTOBOpa CYBEpEHUTET MPUHAJIEKUT Hapojy,
a TMocJie ero 3akJIloYeHUs — TOoCyIapcTBy.

Ilpaso napoda Ha Huzn0MCEHUE U HAKA3aHUe HOcumenell cy-
eepeHumema eocydapcmea. I'polMii cuMTan, YTO TOCYAApCTBO
CO3[IaHO MyTeM OOIIECTBEHHOTO IOrOBOpa, a JOTOBOPHI COIJiac-
HO TMpeANUCcaHUsIM €CTECTBEHHOIO TpaBa JOKHBI COOJIONATh-
cda. U moTomy Hapoj, corjlacHO Takoi JIOTUKE, He JOJIKeH
UMETh TIpaBa «HU3JaraTh W KapaTbh» rocyiapei, KOTopble 3J10-
yIoTpebdioT CBOeil  BJACTbIO.

OnHako Hapoq, 1o I'pouuio, Bce Xe MMeeT 3TO MpaBo, eclu
rocyaapb:

—> CTaHOBUTCS «SIBHO BpPaXJeOHBbIM BCEMY HApOIY»;

—> yXe OTpeKcs OT MpecToa;

—> yTpaTuJ CBOIO BJIACTb, MOJYYEHHYIO MOJ KaKUM-JIU0O
YCIIOBUEM;

—> TIpU BPYYEHUU €My BJIACTH caM JaJl Corjiacue Ha TO, YTO
€My B M3BECTHBIX CIy4yasix MOXHO OKa3bIBaTb CONPOTUBIEHUE
u ap.

Ilpasoeoe yuenue I'pouus. [lonamue npasa. Ilon npaBoMm
I'poruii moHUMAan «mpaBuia HPAaBCTBEHHbBIX MOCTYIKOB», KOTO-
pble SABISIOTCS IS UHAWBUIOB o0s3amenvHbimu: «Bo BCsKoM

' Wnes cBA3aHHOCTU MHAMBUIOB B TOCYIApPCTBE MOCPEICTBOM OOLIMX IS
HMX TpaBa ¥ MoJb3bl OepeT cBoe Havyasio y LluepoHa.

ciydae, HeoOXoauMa O0sI3aHHOCTb, M00... HalpuMep, MpaBuia
YeCTH, He NUMEIOIINe O0s3aTeIbHOM CUJIbI, HE 3aCIy>KMBalOT Ha-
3BaHMS 3aKOHA WJIM IIpaBa».

Knaccugpuxauus npasa. Bcenen 3a ApucrtoreneM I'poumit ne-
JIVJT TIPAaBO Ha €CTECTBEHHOE M IO3UTHBHOE (BOJIEYCTAaHOBJICH-
HoOE).

B omauuue om Apucmomens, njasi KOTOPOro MCTOYHUKOM €C-
TECTBEHHOTO TIpaBa SBJIsLIach npupoda, mis I'pouust ucmounux
ecmecmeeHHo20 npaéa — paszym. EcTecTBeHHOe IpaBO — 3TO
«TIpeANUCaHUs 3IPaBOro pazymar.

Hcemounukom nosumuenoeo npasa nias I'pouus sABaseTCS
60/, KOTOpasi MOXKET OBITh YEJIOBEUECKOM M 0OXECTBEHHOI.

I'pornii HE TONMBKO IMO-HOBOMY OIpPENEIn MCTOUYHUK eCcTe-
CTBEHHOTO MpaBa, HO U C(HOPMYIMPOBaI MpaBuja, KOTOPHIE
MPEIIMCHIBAIOTCS 3TUM IIPaBOM KaXXIIOMy PallMOHAJbHO MBIC-
JISIIIEMY WHIWBUIY:

* BO3AEPXUCH OT IMPUCBOCHUS UYXKOI'O MMYIIECTBA;

* BEpPHU IOJIYYCHHYIO TOOOI UYyXKYIO BElllb;

* BO3MECTU M3BJICUCHHYIO M3 3TOI BEIIM BHITOAY;

* BO3MECTU ylIepO, MPUUYMHEHHBIA MO TBOEH BUHE;

* BO3/Mail JMIOASIM 3aciIyXXeHHOe HakaszaHue (IIpecTyIIeHHE
JIOJDKHO OBITH HaKa3aHo);

* JIOTOBOPHI HeoOxommMmo cobmomath (pacta sunt servanda).

[IpaBuia ecrecTBEeHHOrO IIpaBa, cuyuTai ['poluii, HEM3MEH-
HBI, KaK HEM3MEHHa caMa pa3yMHas Ipupona MHAUBUIOB. [1o-
9TOMY €CTECTBEHHOE ITpaBO HE3BIOJIEMO M HE MOXET OBITh U3-
MeHeHo aaxe borom: «/leiicTBUTENbHO, TTOJOOHO TOMY Kak bor
HE MOXET cAeaaTh, YTOOBI MBaXIbl ABAa HE PaBHSIOCH YETHI-
peM, TaK TOYHO OH HE MOXKET 3JI0 IT0 BHYTPEHHEMY CMBICITy 00-
paTuTh B OOOpO».

I'poumit — Oyp:KyasHbIii MbicauTeNb. OH IpHU3HAET MpPaBo
YacTHOM COOCTBEHHOCTM, KOTOPOE YCTaHABIMUBACTCS, C OIHOM
CTOPOHBI, MPABOM MO3UTUBHBIM, a C APYrol — IIOJIydaeT 3a-
LIUTY B CWJIy TIpaBa ecTecTBeHHOTo: «[IpaBo cOOCTBEHHOCTH B
TOM BHUZE, KaK OHO CYIIIECTBYET B HACTOSIIEEe BpeMs, YCTAHOB-
JICHO BOJICH 4YejloBeKa M, OMHAKO Xe, pa3 OHO YCTaHOBJIEHO, TO
B CUJIy €CTECTBEHHOTO IIpaBa IPECTYIHO MOXUIIEHUE IPOTUB
BOJIM YyKO COOCTBEHHOCTU».

Konyenyuss  mexncdynapoonoeo npasa. I'poumii BBICTYITAN
MIPOTUB 3aXBAaTHUYECKUX BOWH M 3a HEOOXOAMMOCTH ITOAYM-
HSITBCSI TIPAaBOBBIM OTPaHMYEHUSIM, €CJIM BOIHA YK€ Hayajach:
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«4l ObLT cBUAETENEeM Takoro 0e300pa3usi Ha BOMHE MEXIY Xpu-
CTMaHaMM, KOTOpOe TO30pPHO Iaxe IJIsl BapBapoB, a UMEHHO:
CIUIONIb W PSIAOM OepyTcs 3a OpyXkue MO0 HMYTOXHBIM TTOBOAAM,
a To ¥ BOBCe 0e3 BCSIKOTo TMOBOMIA, a pa3 HayaB BOKHY, He CO-
OsronaloT gaxe OOXECKMX, HE TOBOPS YK€ O UYeJIOBEYECKUX,
3aKOHOB, KaK eCJIM Obl B CUJIy OOIIEro 3akoHa pa3Hy3JdaHHOE
HEMCTOBCTBO BCTYIIMJIO Ha MYTh BCEBO3MOXHBIX 3JIOMESHMIA».

I'. Tpouuii Bouies B UCTOPUIO MOJUTUYECKOU U MPABOBOW
MBICTM KaK OCHOBOIIOJIOXXHUK IIKOJBl €CTECTBEHHOTO IpaBa
HoBoro BpemMeHM, OCHOBY KOTOPOIl COCTaBUJ pallMOHAIN3M.
Cy1iecTBeHHBIM sIBIsieTcs Bkian ['polus B HayKy MeXmayHa-
pPOIHOTO TIpaBa.

6.2. MNonutuyeckoe y4yeHne Tomaca [0b66ca

Tomac I'oooc (1588—1679) — aHIIMIACKUI TOJIUTHYECKUIA
MBICJIUTENIb, TEOPETUK «CUJIBHOTO» IOCYIapCTBa.

Anoxa. Aurnniickas OypxyasHas pesosonust (1640); ka3Hb
Kapna I no npuroBopy BepXoBHOI0O TpuOyHaia, CO3IaHHOTO Iap-
JaMeHTOM B 1649 r.; yupexaeHue pecrnyoauky (commonwealth)
(1649—1653); nukratypa Kpomsens (1653—1658); PecraBpa-
uus npasinenus CrioaproB — mpasienne Kapma 11 (1660—
1685).

bBuoepagpua. Ponuncs B ManbMmcOepu, B CEMbE CEIbCKOIO
cBsIieHHUKA. Elle B 1IKosie oBiames JATUHCKUM U TPeUyecKuM
si3bIKaMu; B 15 JieT mocTynua B oavH U3 Kojutemkein Okcdopa-
CKOTO YHUBEPCUTETA, KOTOPbI 3aKOHUYWJI CITyCTS TIATH JIET, 1O-
JY9UB CTerieHb OakanaBpa MCKyccTB. CTajl BOCIIUTATEIEM ChI-
Ha OIHOTO M3 aHIIMICKMX OApOHOB, YTO MO3BOJIMJIO €My ITy-
TElIeCTBOBaTh MO IPYTUM eBpomeickuMm cTpaHam (PpaHius,
Hranus).

Jlocuueckoe ocHoeanue noOAUMUKO-NPABOBO2O YHEHUSL.
T. T'o66c — matepuanuct. OH cuyMTad, YTO YEJIOBEK — 3TO
TeJ0 B MHpe Tel: «YenoBeK Bemb SBISETCS HE TOJNBKO (DU3U-
YeCKUM TeJIOM; OH TIPEACTaBJIsIeT co0O0il TakXke JacTh rocymap-
CTBa, MHBIMU CJIOBAMH, YacTh MOJUTHYECKOTO Teya. U 1o aroit
MPUYMHE €ro CieayeT paccMaTpuBaTh PaBHBIM 00pa3oM Kak
JeJoBeKa U Kak rpaxkIaHUHa».

Ocnoenvte pabomor: «O rpaxnanune» (1642); «JleBuadaH,
uiM Martepus, ¢opMa M BJIacTh TOCyZapcTBa IIEPKOBHOTO U
rpaxmaHckoro» (1651).
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Codepicanue noaumuko-npaeosoeo yuenus. Konyenuyus
002080pH020 npoucxoxcoeHus 2ocyoapcmea. I'odb0c pasnnyaer:
JIOrOCyIapCTBEHHOE, T.6. €CTECTBEHHOE, COCTOsSIHME (status
naturalis) U rocymapCTBEHHOE, T.e. I'PaXXIaHCKOE, COCTOsSIHUE
(status civilis).

B ecmecmeennom cocmosnuu 4enoBek AEUCTBYyeT Kak (uU3M-
YECKOe TeJIO W PYKOBOJACTBYETCS €CTECTBEHHBIM IpaBoM (jus
naturale). EcTecTBeHHOEe MpaBo — 3TO «CBOOOAA BCSIKOTO ye-
JIOBEKA WCIO0Jb30BaTh CBOM COOCTBEHHbBIE CUJIbI 10 CBOEMY yC-
MOTPEHMUIO ISl COXpaHEHUsI CBOE COOCTBEHHOU IMPUPOMIHI, T.€.
COOCTBEHHOM XXW3HM U, CJIEJ0BaTeJIbHO, CBOOOJA NenaTh BCe
TO, YTO TIO €r0 COOCTBEHHOMY CYXIEHUIO U PA3yMEHUIO SIBJIsI-
eTcsi HauOoJiee MOAXOASIIUM Il 3TOTO CPEACTBOM».

EctecTBEeHHOE COCTOSSHME — 3TO COCTOSIHME BOWHBI BCEX
npotuB Bcex (bellum omnium contra omnes), COCTOSIHUE I1O-
CTOSTHHOTO CTpaxa 3a CBOIO XXWM3Hb.

OnHako JIoASM MPUCYLL ecrmecmeertblil pa3ym, KOTOPbIiA UM
MPEeANUChIBAET CJEI0BaTh ecmecmeeHHbiM 3akoHam  (leges
naturalis) — HEeM3MeHHBIM M BeyHbIM. EcTecTBeHHbIN 3aKoH (lex
naturalis) — «HaliieHHOEe pa3yMOM O0lliee IpaBWIO, COIJIACHO
KOTOPOMY Y€JIOBEKY 3alpeliaeTcsl aejaThb TO, YTO MaryOHO IJist
€ro XXM3HW WIM 4TO JIMIIAET €ro CPEeJICTB K €€ COXpaHEHUIo, U
yIycKaTb TO, YTO OH CUMTAET HAWIYyYLIMM CPENCTBOM IS CO-
XPAHEHMUS KU3HU».

I'o06c pasnuuaeT mpu @GYHOAMEHMAAbHBIX eCMeCINB8eHHbIX
3aKoHa:

1) «cneayeT uckarb MuUpa U CJIeAOBaThb eMy» (3aKOH Kak
uens);

2) «B CJlyyae coIIacus Ha TO JPYTUX JIONeH NOIKHO COra-
CUTBbCS OTKa3aThCs OT MpaBa Ha BCE BEIIM B TOM MEpe, B KaKOM
3TO HEOOXOJMMO B MHTEpECaX MUpa U CaMO3alIUThl, U TOBOJIb-
CTBOBAaThbCSl TaKOW CTEIMEHbIO CBOOOJbI MO OTHOILIEHUIO K JIpy-
UM JIIOJSIM, KaKyl0o OH JOMYCTWUJI Obl y APYrux JIOAed IO OT-
HOILLIEHUIO K cebe» (3aKOH Kak cpedcmeo). OTKazaThCsl OT IIpaBa
Ha Bce BelllM — 3TO Mg ['o066ca 3HAUUT «ympa3gHUTH OOIII-
HOCTb MMYILECTBa» U YCTAHOBUThH MPaBO COOCTBEHHOCTH, OT-
CYTCTBHME KOTOPOIO B €CTECTBEHHOM COCTOSIHUM — TMPUYMHA
«BOWHBI BCEX MPOTUB BCEX»;

3) «I0AUM JOKHBI BBITIOJHSATH 3aKJIIOUYEHHBbIE MU coOrJlallie-
HUS1, 0e3 Yero comaileHusl He UMel0T HUKAKOro 3HaYeHus» (3a-
KOH KakK dose).
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Bce ecrecTBeHHBIE 3aKOHBI, B MOHMMaHuU ['066ca, — 3TO
MOpaJIbHbIE 3aKOHBI, OHU <«BCETAa M Be3le OOSI3BIBAIOT JIIOACH
nepen BHYTPEHHUM CyIOM, WIM CYIOM COBeCTH». YToOBI 3T
3aKOHBI BBHIITOJHSJIUCH 6cemil, a HE TOJIBKO MOPaJbHBIMM JINY-
HOCTSIMM, HeoOXommma obuwas oas ardeii eaacms. YTOOBI yc-
TAaHOBUTH 2mMy 00wylo 041 6cex 64acmb, HEOOXOIMMO, YTOOBI
«IIOOY Ha3HAYMJIM OMHOTO 4YejloBeKa MM COOpaHue JIoAei, KO-
TOpBIE SIBUJINUCH OBl MPEACTaBUTEIISIMU UX JIMIIA».

Kaxnbiii moBepsieT HOCUTENIO OOIei BJIAaCTU IeaaTh BCe,
YTOOBl OOECIICUUTDL 00wuil Mup u OezonacHocms, M KaXKIbIid
MOTYMHSCTCSI HOCUTEIIO 3TON BIACTU: «DTO OOJBIIE, YEM CO-
rJlacue Wiv eOUHOIyIINe. DTO peaibHOe €IMHCTBO, BOILIOIIEH-
HOE B OIHOM JIMIIE ITOCPEICTBOM COIJIAIIEHUs, 3aKJIIOYEHHOIO
KaXIIbIM YEJIOBEKOM C KaXKIbIM IPYTUM...».

Ompuuyanue npasa UHOUBUOO8 HA CONPOMUBLEHUE 20CYOap-
cmey. UHAMBUABI 3aKIIOYWIM JOTOBOP IPYT C APYTOM O ITOMYM-
HEHMU CYBepeHy, a He OTHe/IbHBIE JOTOBOPHI ¢ HUM. [loaTomy
110 OTHOIICHMWIO K KOHKPETHOMY MHIMBUIY CYBepeH HE MOXET
HapyILIUTh JOroBOp. Bce, 4To OBl CyBepeH «HU nejaj, He MO-
JKeT OBITh HEIPaBOMEPHBIM aKTOM II0 OTHOIIEHUIO K KOMY-
MO0 U3 CBOMX MOMAAHHBIX, U OH HE IOJDKeH KeM-TM00 U3 IT0oC-
JIETHUX OBITh OOBMHEH B HECNpaBeTMBOCTH». ClemoBaTeIbHO,
HU OIWH CYBEpPEH «HE MOXET OBITh ITO IpaBy Ka3HEH MM KakK-
HUOYIb MHAYe HaKa3aH KeM-JIM00 M3 CBOMX IOMIAHHBIX».

T'ocynapctBo mpencrasisieTcs: 1000cy MEHbBIIMM 3JIOM IS
JToneii, yeM ero orcyrcrBhe: «IlojloxkeHMe denoBeKa HHMKOTIA
HE MOXeT OBbITh 0€3 TOro Wiu APYroro HeymobcTBa, WM Be-
JMYaiIIue CTECHEHMS, KOTOpPbIe MOXET WMHOINIA WCIBITHIBATh
HapoI IIpY TOM WM MHOKW (opme IpaBieHUs, €aBa YyBCTBU-
TEJAbHBI MO CPAaBHEHMIO C TeMU OCACTBUSIMU U yXacalllUMU
HECYaCTbSIMHU, KOTOPBIE SIBIASIOTCSI COYTHUKAMM TPaXIaHCKOM
BOWHBI, WX C TEM Pa3Hy3daHHBLIM COCTOSSHMEM Oe3BJIacTus,
KOraa JI0AY He TMOIYMHSIOTCI 3aKOHaM W He MPU3HAIOT Hal COo-
00li HUKAKOUW MPUHYOUTEIbHOM BJIACTU, yIAEp>KMBAIOLIEH MX OT
rpabexeil U aKTOB MeCTHU... Ecau coxpaHUTh Takoe BceoOllee
MpaBO COIPOTUBJIIEHMSI, TO OYIET YK€ He rocygapcTBo, HO Oec-
MOPSIAOYHAS TOJMA, KaK Y [AKIJIOMOB».

Knaccugpukauus gpopm npasnenus eocydapcmea. Kpurepu-
eM KiaccuduKaluu CIYXUT MPUHALIEXHOCTh CyBEpEHUTETa U
MPUTOJHOCTH (hOPMBI MpaBiieHUs 7151 obecriedeHrsi 6e30MmacHo-
CTU JIIOJEN.

T'o00c BBIIEIISIET Mpu hopmbl npasaeHus 20cy0apcmea:

* MOHapXUIO;

* apUCTOKPaTHUIO;

* IEMOKpaTHIo.

Monapxus — Takas dopma IpaBiIeHHUS TroCygapcTBa, IIpHU
KOTOpOIiI OOIlIMEe MHTEPECHl OOJbIIE BCETO COBMANAIOT C YacT-
HBIMU MHTepecamu: «borarcTBo, cuia 1 ciaBa MoHapxa oOyc-
JIOBJIEHBI OOTaTCTBOM, CHJIOM M CJIaBOM €ro ITOIIaHHBIX».

Apucmokpamuss — Takas ¢opma IIpaBJIeHHUs TOCydapcTBa,
MpU KOTOPOM «BEPXOBHAsI BJIACTh NPUHAMIEXKUT COOPAHUIO
JIMIITH YacCTU TPaXKIaH».

Jemoxpamus — Taxkas ¢opMma IpaBiIeHMSI TOCyIapcTBa, IIpu
KOTOpPOiI1 BepXOBHAasl BJIACTb IPUHAIJIEKUT COOPAHUIO BCEX.

['060c cuuTaeT HEOrpaHMYEHHYI0O MOHAPXUIO IIPEATIOYTH-
TeIbHOI (hOpMOIi TIpaBICHUS TOCyIapCTBa IJisi OOeCIeueHUs
0e30MacHOCTH JIIOMIEH, ITOCKOJIbKY OJ1aro MOHapxa TOXIECTBEH-
HO OJlary TrocymapcTBa. ,

Obpas eocydapcmea. I'ocynapCTBO IIPEACTABISIETCS €My UC-
KYCCTBEHHBIM YEJIOBEKOM OIPOMHBIX pa3MepoB — Jlesuagha-
Hom. JleBuadhaH — 3TO MOpPCKOE UydOBHIIE, O KOTOPOM COOO-
maetcst B buomun. Teno JleBnadaHa MOKpPBITO YelTyiKaMU,
Kaxasi U3 KOTOPBIX CHUMBOJIM3UPYET I'pakAaHWHA TOCyIapCTBa,
a B pyKax — CHMMBOJIbI rocygapcTBeHHol Biaactu: «M0o mckyc-
CTBOM cO3[aH TOT Benukuii JleBuaaH, KOTOpBII Ha3bIBaeTCS
rocygapcTBoM (110 JIATBIHM Civitas) M KOTOPBIA SIBJIIETCS JIMIIb
HWCKYCCTBEHHBIM YEJIOBEKOM, XOTS U 0oJiee KPYITHBIM 110 pa3Me-
paM u OoJjiee CWIIbHBIM, Y€M €CTECTBEHHBIN YeI0BeK, ISl OXpa-
HBI ¥ 3alIUThl KOTOPOTO OH OBUI CO3IaH».

I'060c mpoBOAWT aHAIOTMM MEXIY TOCYIapCTBOM KaK MC-
KYCCTBEHHBIM Y€JIOBEKOM 1 YEJIOBEKOM KaK TaKOBBIM:

—> BepxOBHas BJIACTh — JyIIIa;

—> MarucTparbl — CyCTaBBHI;

—> Harpaza ¥ Haka3aHue — HEpBHI;

—> 01arocoCTosIHME 1M OOTaTCTBO YAaCTHBIX JIMI] — 3TO CUIIA;

—> 0€30ITaCHOCTh HapoJa — 3aHSTHE;

—>CIIpaBeNIMBOCTh U 3aKOHBI — MCKYCCTBEHHBIN pa3yM U
BOJIS;

—> IpaxXIaHCKUII MUP — 3I0POBbE;

—> cMyTa — 00JIe3Hb;

—> TpaxmaHcKasl BOiiHa — CMepTb.
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b.H. UnuepuH HazBan ['0606ca reoMeTpoM, HACTOJILKO MaTe-
MaTU4eCKu 0Opa3sHbIMM ObLIA €ro BbIBOABL. 1'000C OTmpaBiseTcs
HE OT JAEWCTBUTEIIBHON MCTOPUHU, a MCXOMUT M3 TUIIOTETUIECKO-
ro ectecTBeHHOTO coctostHMsI. Mmen I'oGOca ObUTM BOCIIpWHS -
THl OCHOBAaTeJIeM IIKOJIbI I0pUANYECKOro mo3utuBuima JIx. Oc-
TUHOM.

6.3. YuyeHue IxoHa J1okka 0 npase 1 rocynapcree

JIxon JIokk (1632—1704) — aHIrUiACKUN MBICIUTENb,
MEePBBLIA paavKaJIbHBIM KPUTUK a0CONMIOTHON MOHApXHMH, Teope-
TUK HEOTUYYXIaeMBIX IIpaB 4eJI0BeKa, pa3laeieHUs BIacTeld U
3aKOHHOCTH.

Anoxa. «CnaBHag peBojoLus» 1688 r. B AHIIMU, IPUHSI-
e «buwina o npaBax» B 1689 1., ycraHOBIEHUE KOHCTUTYLIM-
OHHOI MOHapXWH.

buoepagpua. Pomuncsa B r. PuHrTOH, B CeMbe MOpPHCTA.
Brmmyckauk Okcdopackoro yHuBepcuteTa. JlomaniHuii Bpad u
JIIOBEPEHHOE JIMIIO OJHOTO M3 aHINIMKACKUX JIopaoB. Bo Bpems
annmiickoil «CnaBHoit peBomonun» (1688) Haxomwincs B Hu-
nIepiaHaax, B sMurpauuu. B 1689 1. BepHyncs B AHIIUIO, T
OITyOJIMKOBAJI CBOM IIPOM3BENCHUS, KOTOPhIE IIPUHECIN €My 13-
BECTHOCTb. )

Jlozuueckoe ocHoeanue noaAUMUKO-NPABOBO20 YHEHUsL.
OcHoBaTeIb 3MIIMPU3Ma B TEOPUM MO3HAHUS, IPEICTaBUTEIb
€CTeCTBEHHOM IIIKOJIbI ITpaBa.

Ocnoenas paboma: «JIa Tpakrara o npasiieHun» (1690).

Cooleporcanue noaumuro-npaeoeozo yuenus. Kounuenuyus
HeomuyxcoaemvlXx npaeé uenoseka. JIOKK TPU3HAET CYIIECTBO-
BaHME €CTECTBEHHOTIO, T.€. JOTOCYIapCTBEHHOIO, COCTOSIHUS. B
9TOM COCTOSIHUM CYIIECTBYET PaBEHCTBO MHIWBUIOB B O0Iama-
HHJ TIPaBOM Ha X13Hb, CBOOOLY, COOCTBEHHOCTb.

XKu3Hb, cBoOoOma M COOCTBEHHOCTb — BOT mpuada ecme-
CIMBEHHbIX U Heomuydcoaemuvix npae yeasosexka 1o JIokky.

Kpumuxa abcorromnoii monapxuu. AOCOIIOTHAST MOHaPXUs
HecoemMecmuma ¢ epaicoancKum oouecmeom U He MOXET ObITh
BooOIIe (hopMoii rpaxkmaHckoro mpabieHus. «Llemb rpaxmaHc-
KOTo OO0IlecTBAa COCTOUT B TOM, YTOOBI M30eraTh M BO3MEINIATh
T€ HEYIOOCTBAa €CTECTBEHHOI'O COCTOSIHUS, KOTOpble Hem30exX-
HO BO3HUKAIOT U3 TOTO, YTO KaXIbIii YETOBEK SIBIISICTCS CyObeid
B CBOEM COOCTBEHHOM JIEJIe».

78

Konyenyusi 002060pHoeo  npoucxoxcdenus 2ocydapcmad.
l'ocymapcTtBo cozmaercs ISl TIPEOIOJICHMSI HEMOCTAaTKOB ecTe-
CTBEHHOT'O COCTOSIHMS ITyT€M 3aKJII0YeHUS OOIIECTBEHHOTO H0-
roBopa: «Jliomy BCTyHamT B COIIAIIEHUE C APYTMMU JIIOABMU
00 o0beAMHEHWMW B COOOIIECTBO AJsSI TOro, 4TOObI ymAOOHO,
MHUPHO COBMECTHO XWTh, CIIOKOWHO IIOJIB3YySICh CBOE COO0-
CTBEHHOCTBIO M HAaXOIsICh B OOJbINEl 0€3011acHOCTH, YeM KTO-
JIM00 HE SIBJISIOIIAICS YWIEHOM OOIIECTBay.

3aKmodeHre oOIIIECTBEHHOTO TOTOBOPa MO3BOJISIET IPEOA0IeTh
HEIOCTATKM TOTOCYIapCTBEHHOIO COCTOSIHUS, TP KOTOPOM:

1) «<HeT yCTaHOBJIEHHOI'O, ONPEACIEHHOIO, M3BECTHOIO 3aKO-
Ha, KOTOpBIi ObUT OBl MpM3HAH M JOMYIIEH MO O0IIeMy COIJia-
CHIO B Ka4eCTBE HOPMBI CITPaBEIJIMBOCTA 1 HECTIPaBEIJIMBOCTIY;

2) «HeT 3HAIOIIETO M OECIPUCTPACTHOIO CYIbU»;

3) «He JoCTaeT 4acTO CWJIbI, KOTOpasl Morjia Obl IMOJKPEIIUTh
¥ TIOMIEPKATh CIIpaBeMJIMBbLIA IIPUTOBOP U IIPUBECTU €T0 B HC-
TOJTHEHUE».

DTN HEAOCTAaTKU HE ITO3BOJISIIOT MHIAMBHUIAM OOECIIEYMTH
CBOIO YaCTHYIO COOCTBEHHOCTb — ONHO M3 (DyHIAMEHTaJbHBIX
17151 JIOKKa eCTEeCTBEHHBIX IPaB YeJIOBEKa: «BEJIMKOI U TJIaBHOM
LeIbl0 OOBbEAMHEHUS JIIOAeil B rocymapcTBa M Ilepenadyd MMU
ce0s1 Mof, BJIACTh IPABUTEILCTBA SIBJISIETCS COXpaHEHME MX COO-
CTBEHHOCTU».

Konuenuyus oepanuuenus eocydapcmeennoil éracmu. s
obecIieyeHUsT TpUAIbl €CTECTBEHHBIX M HEOTYYXIAeMBIX IIpaB
YyeJoBeKa HEeOOXOAMMO CIIemylolee.

1. OrpaHMYUTh 00BbEM 3aKOHOMATEIHHON BIaCTU. 3aKOHOIA-
TeJIbHAsI BIACTh:

—> He MOXET ObITh «a0COIIOTHO IE€CIIOTUYECKOIl B OTHOIIIE-
HUU XU3HU U TOCTOSTHUSI HApOaa»;

—> «HE MOXET JIUIINUTh KaKOoTro-1100 yeoBeKa Kakon-1moo™
YacTHU €ro COOCTBEHHOCTH 0O€3 €ro COIjIachsi»;

—> «3aKOHOJaTeJIbHasl BJIACTb IIPEICTABJISICT COOON I
IIOBEPEHHYIO BJIACThH»;

—> «3aKOHOJATeIbHBIN OpraH He MOXET IepeaaTh IpaBo M3-
IlaBaTh 3aKOHBI B YbM-JIMOO0 npyrue pyku. Bemb 310 mpaBo, mo-
BEpPEHHOE HAPOIOM ...».

2. PaznenuTh rocynapCTBEHHYIO BJACTb. «3aKOHOIATEJIbHYIO
M WCIOJHUTENIPHYIO BJIACTh YacTO HAmo pasmensiTh». OcTaHO-
BUMCSI TIOIpOOHEee Ha TEOpUH pas3iesieHus] BlacTeil.
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JIOKK BBIAEISIET TPU BIACTH:

1) 3akonodamenvryro;

2) UCNOAHUMENbHYIO;

3) gpedepamuesnyro.

3aKoHOAaTeNIbHAsl BIACTb AEWCTBYET HEMPOJOIKUTEIHHOE
BpeMs. McnomHuTenbHas U (eaepaTUBHAS BIACTU AENCTBYIOT
HETIPEPBIBHO, TaK KaK TpeOyeTcsl MTOCTOSHHOE UCITOJHEHUE 3a-
koHOB. DefepaTBHASI BIACTh — 3TO UCITOJIHUTEIbHASI BJIACTD,
KOTOpasl pellaeT BOMPOCHI BHEIIHEN MOTUTUKMU.

YV Jx. Jlokka pazdesenue eéaacmeii — 3mo conoouyuHeHue
gracmeil. 3aKOHOIATENIbHAS BJIACTh SIBJISIETCS BEPXOBHOM MO OT-
HOILIEHUIO KO BCEM APYIrMM BHIAM BJIACTH.

Ilpaso napoda na conpomuenenue 3aK0HO0AMeENbHOU 61acC-
mu. CyBepeHUTET NMPUHAIJIEXKUT HApOLy, KOTOPHI COXpaHSEeT
3a coboit mpaBo Ha BoccTaHMe: «CoOOIIECTBO MTOCTOSHHO CO-
XpaHSIeT BEPXOBHYIO BJIACTD IJIsI CIIACEHMS Ce0S OT MOKYIIEHUIA
KOO YTOIHO, JaXe CBOMX -3aKOHOJATENIeN, B TeX C/Iydasix, KOr-
Ja OHU OKAaXyTCs HACTOJIBKO DIIYITBIMM WJIM HACTOJLKO 3JIOHA-
MEPEHHBIMU, YTOOBI CO3[aBaTh U OCYIIECTBISITH 3arOBOPHI
MPOTUB CBOOOIBI Y COOCTBEHHOCTU TMOAJAHHOTO».

Konuenyus 3axonnocmu. Dta KoHuemnuus y JIokka kKak Obl
COCTOMT U3 ABYX YacTei.

1. CooTHolIeHrEe 3aKOHA M CBOOOALI. CBOOOIA — 3TO XM3Hb
B COOTBETCTBUM C NOCMOSHHbIM 3aKOHOM; 3aKOHOM, 00uum 045
Kaxcdoeo B OOILECTBE; 3aKOHOM, YCMAHOBACHHbIM 3AKOHOOA-
meabHOUl éaacmbio, CO3laHHON B obulecTBe. M HakoHel, cBoOO-
Ja — 3TO BO3MOXHOCTbH CJIEJOBATh CBOEMY COOCTBEHHOMY Ke-
JIAaHWIO BO BCEX CJIydyasix, KOIJa 30 He 3anpeujaem 3aKoH.

2. PaBencrBo Bcex mepen 3akoHoM. «[IpecTymarh mpenesbt
BJIACTM HE MMeEET IpaBa HU BBICOKOIOCTABJIEHHOE, HU HU3IIEe
JOKHOCTHOE JIMIO; 3TO B PaBHOI CTENEHU HENPOCTUTEIHHO
KaK KOpPOJIO, TaK M KOHCTEOITIO».

KoHuenusa HeoTYyXIaeMbIX €CTECTBEHHBIX IpaB YeJIOBe-
Ka, paspaboraHHas JIOKKOM, ObLIa BOCHpPHUHATa TOMacoM
IxeddepcoHoM, MOArOTOBUMBIIMM MPOeKT Jeknapauuu Hesa-
Bucumoct CIIHA (1776) m HMCIONB30BABIIUM JIOKKOBCKYIO
TpUaay €CTeCTBEHHBIX MpaB 4ejoBeka (KM3Hb, CBOOOAA, COO-
CTBEHHOCTb), HO HECKOJIbKO B IPYroi peaakuuu ((KU3Hb, CBO-
0oma, CTpeMJIEHUE K CYACTBIO).

B nanbHeiiiem Teopusi pasmeseHusi iacteil Jlokka Oblia
pa3BuTta MOHTECKbLE.

Tema7.MOJINTUKO-NPABOBASA MbICJ1b
BO ®PAHLIAU XVIII BEKA

B XVIII B. Bo ®paHLIMM MHTEHCUBHO (DOPMUPYETCST TpaxkK-
JaHCKOe OOIIeCTBO, BAXXHEUIITMM MHCTUTYTOM KOTOPOTO CTaHO-
BHUTCS 00IeCTBEeHHOe MHeHHMe. BO3HMKIa «KpUTHYecKas Mac-
ca» 00pa30BaHHBIX JIIOJCH, KOTOpPHIC CTaJM IOABEPraTh CYIY
pasymMa M CIIpaBeUIMBOCTU WCTUHEI, JOCTaBINHWECS WM B Ha-
CJIeICTBO U3 TPOILLIOro. AGCOIOTHAsE MOHAPXMSI, PETUTUO3HBIN
(aHaTH3M paccMaTpHMBAIOTCA yXe KaK aHAXPOHU3MBI MCTOPHMU.
Hacrymun Bex IlpocBemieHus.

®pannusa 1o Bennkoit peBomonuy mpeacTabisiia coboit co-
CJIOBHOE OOIIEeCTBO: Ha ABAANATh MSITh MUIIMOHOB YEIOBEK —
YeTBIPECTa THICSY TPUXOAUIIOCH Ha ITBOPSTHCTBO, CTO TPUAIATH
THICIY — Ha IYXOBEHCTBO, OCTAJIbHBIE COCTABISIM TaK Ha3bl-
BaeMoe TpeThe coclioBue. [lepBrle IBa COCIIOBUS OBLTU TTPUBHU-
JIETUPOBAaHHBIMM WM He TUIATUJIM HAJIOTOB (ITOaTeif), a TpeThe
COCJIOBUE ObLIO OecrpaBHBIM, MOJATHBIM.

B 10 BpeMs Bo DpaHuyu GopMUPYIOTCS 08a meueHus no-
AUMUKO-NPABOBOI MbICAU. DTO:

* npoceemumenu (Bonbrep, MoHTeckbe, Pycco), ux uneamn —
IIapCTBO pa3yma (YCTaHOBJICHUE OYp>Kya3HOTO IIPAaBOITOPSIIKA),
KOTOpbIIi Obl MO3BOJIUI 0OECMeunTh CBOOOAY MHAMBUAAM Oja-
romapst 3aKOHaM, KOTOpbIe TOJDKHBI OBITh BceobOmmmu. Ha cMe-
Hy NIpaBy COCJIOBHOMY KaK COCJIOBHOW MPUBWJIETUU JOJKHO
OBIIO TIPUUTH (popMaTbHOE PaBEHCTBO BCEX Tepel 3aKOHOM.
@paHIy3cKHe TPOCBETUTEIM KPUTUKOBAIM aOCOJIOTHYIO MO-
HapXWIO, TTPOTUBOITOCTABIIAA €if MO0 KOHCTUTYIIMOHHYIO MO-
Hapxuio ¢ pasaesieHueM Biacteil (Bombrep, MoHTecKbe), 1100
pecnyonuky (Pycco);
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* TIPESACTABUTEIN KOMMYHUCMUYECKOL NOAUMUKO-NPABOBOLL
moicau (Menbe, Mopemau u baded). dng Hux umeasom ObLI
KOMMYHU3M — CTpPOM, KOTOPBIA COOTBETCTBYET <«IIpUPOJIE 4e-
JIOBEKa» U KOTOPBIi OCHOBAaH Ha MPUHLIMIIAX BceoOlleir 0bsi3a-
TEJbHOCTU TPyAa U OOILIECTBEHHON COOCTBEHHOCTH.

7.1. NMonutukKo-npaBoBas nporpamma Bonbtepa

Boabrep (®pancya Mapu Apys) (1694—1778) — dpan-
LY3CKUIl mucatedb U ¢uiaocod. BeicTynmui ¢ pagukaibHOMI
KPUTHKOM CyeBepMil, peIMTUO3HON HETePNMUMOCTU, TUPAHUU U
HeCIpaBeUIMBOCTU CYILIECTBYIOIINX 3aKOHOB.

Inoxa. Bex Ilpocsemenus. BoabTep Tak OLIEHWI BpeMsl, B
KOTOpOM OH XuJ: «OmIHO M3 OrpOMHEMINNX MPEeUMYIIECTB Ha-
1IEr0 BeKa — MHOXECTBO OOpa30BaHHBIX JIIOJEH, JIETKO TIepe-
XOASIIIMX OT IIMIIOB MaTeMaTUKU K 1[BETaM MO33UMU...».

buoepagpua. Ponuncss B ceMbe IapUXCKOrO HoOTapuyca.
Eme Bo BpeMst 00yuyeHUsI B ME3YUTCKOM KOJUIEAXE MPOSBUI He-
3aypsSIIHBIN TUTEpaTYpHBIN TajlaHT. M3ydeHue TpaBa B TeUeHUeE
HEKOTOPOTr0 BPEMEHM OBbLIO JUIIb JAHBIO YBAXXEHUS K COBETY
OTLA, HO B JAJIbHEHIIEM HU OOVH IPYroM pOI 3aHATUM, KPOME
JINTepaTYpHOTO TBOPYECTBA, TaK M He 3auMHTepecoBal Bosbre-
pa. Ero ob6nuuuTenbHbIe CTUXOTBOPEHUS TMPUBEIU K TOMY, UTO
B 1717 1. oH OBIT 3aKJII0YeH B bacTuiuio, rae npoBea OOMHHAI-
LaTh MecslleB U 3aBeplimy paboTy Han Tpareaueil «Dmurm», B
KOTOpOI BBICMEsIT LIapeil 1 xpeuoB. B Havyane 1726 r. mocie
HOBOTO, Ha 3TOT pa3 IBYXHEIEJbHOTO 3aKiwueHus B bacTtu-
o, Boabrep ObLT BhiciaH n3 ®paHLMK U B TeUeHHUE ABYX JIET
XWI B AHIIMU. Pe3yiabTaToM IpeObIBaHWSI B AHIIMU CTalu
«®unocodpckue nucbMma» (1733 r.). DTa KHUTra Trom CIIyCTS
Obl1a OCyXAeHa MapMKCKUM MapjJaMEeHTOM Ha COXCKEHME Kak
«IIPOTUBHAS PEJIUTUU, JOOPHIM HpaBaM U BiacTu». B 1730-e I
ObLT HamKcaH «MeTadu3ndyeckuil TpakTaT», B KOTOPOM BIIEp-
BBl CUCTEMHO M3JIOXEHBI ero (puiaocodpckue niaeu.

Bcio cBoto xu3Hb BonbTep ocraBajicsl 3allUTHUKOM CBOOO-
IIbI, BEpPOTEPIUMOCTU, CIPaBEIMBOCTH, MPOTECTOBA IPOTUB
¢akToB 0e33aKOHUSI.

Jlocuueckoe ocHoeanue nOAUMUKO-NPABOBO20 YHECHUA.
MupoBo3z3peHne Bonbrepa OKOHYATENBHO CIIOXUIOCH B AHT-
JIUM BO BpeMEeHa ero M3rHaHusl. AHIIMicKasl TubepajbHas IMo-

JIUTUYECKas CUCTeMa U BEPOTEPIUMOCTb CTAHOBSITCS IJISI MbIC-
JIUTENIST peaJibHbIM MPUMEPOM Pa3yMHOI'O CTpPOSI.

OcHnosnbie pabompr: «Dunocodckue nucbMma», «Metadu-
3MYEeCKU TpakTaTr», «KomMmeHTapuii K "Iyxy 3aKOHOB"».

Codepocanue noaumurko-npaeogoeo yuenus. Boasrep —
MpeACTaBUTE/Ib LIKOJIbl €CTeCTBEHHOTO MpaBa. OH MpU3HAeT 3a
KaXIbIM MHIWBUIOM HEOTUYXXIaeMble €CTeCTBEHHBIEC ITpaBa:

* cBoOO#y;

* COOCTBEHHOCT®;

* 0€30MacHOCTh;

* pPaBEHCTBO.

BoabTep cumTan, 4yTo KaXIblii yeOBEK HE JOJKEH 3aBU-
CeThb OT YbeTo Obl TO HU ObLIO MpousBoja: «CBo0Oma COCTOUT B
TOM, YTOOBI TTOAYMHSITBLCS TOJABKO 3aKOHAM».

Kaxnaplii MeeT TpaBo pacropskaThesl O CBOEMY YCMOTpe-
HUIO YaCTHOM COOCTBEHHOCTBIO, TaK KaK «COOCTBEHHWYECKMIA
IIyX yaBauBaeT CUJIbI YeJIOBEKa».

KaxnomMy nmpuHagiexuT ceoboda Ha mpyod, T.e. BO3MOX-
HOCTb «IIpoJaBaTh CBOI TPyl TOMY, KTO 3a HEro AaeT HauOOJIb-
LIYI0 TUaTy, MO0 Tpyd €CTh COOCTBEHHOCTb Te€X, KTO HE MMeeT
HMKAKOi COOCTBEHHOCTH».

Kaxaeiit uMeeT npaso ra ceobody cosecmu, IO3TOMY TIPaBO
Ha HETePIUMOCTb IO OTHOIIEHUIO K MHOBeplaM Bonbrep He
npusHaBall: «[IpaBo, oCHOBaHHOEe Ha HETEPIIMMOCTHU, — IUKOE
U HeJleTnioe; 3TO IMpaBO TUTPOB, HO AaXe elle cTpalliHee, MO0
TUTPBI PBYT CBOIO XXEPTBY Ha KYCKHU TOJBKO IIJISI TOTO, UTOOKI €
CBhECTh, @ MBI MCTpeOJIsieM ApYT Apyra corjacHo maparpady».

K uucny ecrecTBeHHBIX TpaB BojbTep OTHOCWI U pagew-
cmeo: «Bce moau poxkaalTcsl paBHBIMM»; «KaXXIbIH YeIOBEK B
[IyOUMHe AYIIM MMEET IPaBO BEpUTh, YTO OH IOJHOCThIO paBeH
JIPYTUM JTIOASIM».

Ho onnoBpemeHHO BonbTep Ha3biBand paBEHCTBO «CaMbIM
XUMEPUYECKUM COCTOSIHUEM», UMesI B BUAY HEBO3MOXHOCTH
COLMAJILHOTO U TOJUTUYECKOTO PAaBEHCTBA MEXIY JIOAbMMU.

EctecTBeHHBIE TIpaBa MpeANKMCaHbl JIOASM €CTeCTBEHHBIMU
3aKOHAMM, OOIIUI CMBICT KOTOPBIX CBOIMTCSI K TOMY, YTOOBI
«HE JeJlaTh 3J1a IPYroMy W HE pajioBaThCsid TakoMy 3iy». Ecre-
CTBEHHBIE 3aKOHBI — 3TO CIIPaBEIJIMBOCTb, KOTOpasi, MO MHe-
Huio BonbTepa, ykazaHa JiomsM TPUPOION U «3aredyaTiicHa B
Hamwmx cepauax». C ecTeCTBEHHBIMU 3aKOHaMU, cuuTan Bonb-
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Tep, «JIOIM BCEr0 MUpPa NOJKHBI ObITh COIJIACHBI, BOMPEKU TEM
3aKOHaM, UYTO Y HUX €CTb».

Hapsny ¢ ecmecmeenubimu 3axonamu, ¢dbunocod BbIAETSET
no3umueHvle 3aKOHbl, HEOOXOOUMOCTb KOTOPBIX OOBSCHSIET
TE€M, UTO <TI0 3JIbI».

ITo3uTHMBHBIE 3aKOHBI Pa3aUYaAIOTCS IO CBOEMY CoOjaepxkKa-
HUI0, HO 06e3 3aKOHOB HEe MOXET CYyIleCTBOBAaTb HU OMHO OOIIe-
CcTBO: «DbBOJIBIIMHCTBO 3aKOHOB TakK SIBHO cebe MpOoTHBOpeYar,
YTO MaJI0 MMeeT 3HaueHUs], KAKUMU UMEHHO 3aKOHaMU YIpaB-
JIIeTCsl TOCYIapCTBO, HO NEMCTBUTENbHO OOJbIIOE 3HAUECHHUE
HWMeeT BBITOJTHEHUE pa3 MPUHSTHIX 3aKOHOB».

[Mo3uTuBHBIE 3aKOHBI MPU3BAHbI FAPAHTUPOBATh E€CTECTBEH-
Hble MpaBa yesjoBeka. MHoOrve Mo3WTUBHbBIE 3aKOHBI MPEeNCTaB-
Jsuuch dunocody HecnpaBeAIMBLIMU, BOTUIOLIAIOIIMMU JIUIIb
yeJoBeUYeCKre HeBexXecTBOo. BojbTep mucai: «3akoHbI JIIOOOTO
pona, mpeaHa3HaYeHHbIE ObITh JIEKAPCTBOM AYIIW, MOYTU BCIO-
Iy COCTaBJIeHbI LIapjaTaHaMU, JieyalllMMU Hac TMOJiyMepaMHu,
HEKOTOpble M3 3TUX ILIapJjaTaHOB IMPOMUCHIBAIOT HaM SIAbI»;
«MCTUHA BCIOAY OJIHA, 3aKOHbI e MeXIy co0Oil pacxomsiTcs;
MO3TOMY OOJIBIIMHCTBO 3aKOHOB HE CTOSIT IOMAaHOTO TpOIa».

BosabTep mpensiaran cxkeub cTapble 3aKOHbI, TIPOHUKHYTHIE
BOJIOHTApU3MOM, M HalMcaTb HOBbIE, MPAaBUJIbHbIE 3aKOHBI:
«BbI X0TUTE MMETH XOpollue 3aKoHbI? Torma COXIuTe crapble
U co3laiiTe HOBBIE».

BonbTep BBICTYHan ¢ OeCHOIIagHONM Kpumukoll y20108H020
3aKoHodamenbcmea, KOTOPOe B TO BpeMsi ObUIO OCHOBAaHO Ha
MHCTUTYTax MbITKU U CMEPTHON Ka3HU: «CinabocTh pasyma u
HEeJIOCTaTKW HalIMX 3aKOHOB €XETHEBHO JAaloT O cebe 3HAaTh;
OIHAKO HX yOOXECTBO KakK HUKOrIa OOHapyXHMBaeTcsl B TeX
clyyasix, Koraa OOJIbIIMHCTBOM BCEro B OJWH TOJOC Cyd OT-
MpaBJisieT rpakIaHMHA Ha Ka3Hb KOJECOBaHUEM».

Paccyxnenuss Bosnbrepa u ero coBpeMeHHMKa bekkapus
BO3IENCTBOBAIM Ha O0IIECTBEHHOE MHEHUE U CIIOCOOCTBOBAIU
MOJIEPHU3ALIMU CUCTEMbl €BPOIECKOro YrojIOBHOTO IMPaBoOCy-
nusi. BoapTep mporecToBal MpoTUB (PaKTOB 0€33aKOHMS U Cyned-
HBIX OLIMOOK, TpeOoBal MepecMOTpa MPUTOBOPOB U BOCCTAHOB-
JIEHUs1 TOOpOro UMEHM JIIoJel, MOCTPaAaBIINX OT PEIUTMO3HOTO
danatuszma cymeit. Bonbrep nqobuics B 1762 r. onpasmanust Ka-
nmacoB, a B 1764 . — CHUpBEHOB.

Bonbrep kpumukosanr mupanuro kak gopmy npasrenus, Tu-
paH Uil HEro — 3TO «IPaBUTENb, HE MPU3HAIOIIMN UHBIX 3aKO-
HOB, KpOME CBOHUX MPUXOTel, MPUCBaMBAIOIIMI HWMYIIECTBO
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CBOMX TOAJAHHBIX, a 3aTeM BepOYIOIIMI WX B BOWCKO, YTOOBI
OTHUMAaTh COOCTBEHHOCTb y coceneii».

Boserep — nponoeednuk udeii «<npoceeujenno2o abconromus-
Ma», OKa3aBIIMX OOJIbIIIOE BIAUSIHE HA MHOTUX €BPOMNENCKUX MO-
HapxoB: ®punpuxa I B [Ipyccun, Exarepunsr 11 B Poccun.

OnHako rocynapcTBo ¢ MPOCBELIEHHBIM MOHApXoM, o0Jsaaa-
IOIIMM HEOTpaHWYEHHOM BIAacCThiO, ObUIO HE €AMHCTBEHHOM s
Bonbrepa dhopMoii «Myaporo mnpaBieHUsI»: MOJUTUYECKUMU
uaeanaMu JUIsl Hero ObLIW TOJUIAHACKAS pecnybauka U aHTIUiC-
Kasi KOHCMUmMyYyuornHas MoHapxus. BonbTep nan BBICOKYIO
OLIEHKY MHCTUTYTaM TIpeNCcTaBUTEJbHOTO TpaBiIeHUS] U pasie-
JIEHUs1 BJacTeil, KoTopble OH yBuaea B AHIMU: «Bce rocymap-
CTBa, KOTOpbIE HE OCHOBBIBAIOTCSI Ha 3TUX MPUHIIMIIAX, OyAyT
MOABEPXKEHBI PEBOJIOLIMSIM».

BosnbTep Buaen NpuUuYMHY COLIMAIbHOTO 3J1a B CYyEeBEpMSIX
JIIONIei, KOTOpble MPUBOAST UX K PEJUTHMO3HOMY (aHaTU3MY.
Xpucmuancmeo 10 Bonbrepa, Kak BOOOIlE BCe OPYyrue pesu-
MU, — MO cyesepue, KOTOPOE CTOUJIO 4YeJIOBEUECTBY «bosee
17 MUJUIMOHOB XW3HEH, eCIM CYUTATh MO0 OJHOMY MUJITMOHY B
CToJIeTHE, — KaK TeX, KTO MOrud oT pyK Mnajayeil mpaBocynus,
TaK ¥ TeX, KTO yMep OT PyK APYIrMX HAaeMHbIX Majnadei, mocT-
POEHHBIX B OOEBOM TIOPSIKE...».

Bonbrep kpumuuecku omuocuiacs He TOJIBKO K pazIWYHBIM
PETUTHSIM, HO U K ameu3my, TaK KaK OH «ITOYTH BCETa POKOBBIM
00pa3oM AEHCTBYET Ha moOpomeTesb». ATEM3M CHOCOOEH IMOI0-
DBaTb pedcuM 3aKOHHOCMU: «ATEUCT OeIHBI M CBUpPEIbIN, Bepsi-
1M1 B 6e3HaKa3aHHOCTb, OyIeT Aypak, €CJIM He yObeT Bac, YTOObI
MPUCBOUTD Balliv AeHbIM. YepHb CTaHET OpAoi Pa300THUKOBY.

ATeu3M MPUBOIUT K POCTY JAAMEHMHOU NPeCHyNnHOCMIU:
«Yucno TailHbIX MpecTyIIeHUil OyneT GeCKOHEUHbIM, €CJIM He
OymeT Bepbl B Kaparllero bora».

Kpome Toro, areusm tex, KTO MPaBUT JIIOAbBMH, — 3TO peaslb-
Hasl yrpo3a Uil ToceAHuX: «5 xody, 4ToObl rocynapyu U X MU-
HUCTPbI Bepwiu B bora, KoTopblii KapaeT U TpoIaeT, 6e3 3Toit
y3Ibl OHU OYyayT MPEACTaBISTHCS MHE XKaKIyIIUMU KPOBM KH-
BOTHBIMU». MIMeHHO BosbTepy mpuHaaiexuT BblCKa3blBaHUE:
«Ecmu Ob1 bora He ObLUIO, €r0 HY>KHO OBLIO ObI BHIIyMAaThb».

IMonutuko-npaBoBble uaen BosbTepa, XOTS M He ObLIA UM
CHUCTeMaTU3UPOBaHbl, HO OJjaromapsi CBoeil yOemuTeIbHOCTU U
SICHOW apryMeHTalluu, oKasajiu OoJibllloe BO3AeicTBue Ha dop-
MMPOBaHUE 3aMafHOI MOJUTUYECKON U MPaBOBON KyJIbTYPbl B
1IeJIOM.
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7.2. MNMonntnko-npasoBoe yyeHune LL.J1. MoHTeckbe

ITapab JIyn ne Monrteckbe (1689—1755) — dpaniysc-
KUiA MpaBoOBed M MOJIUTUIECKUI rmocod.

Inoxa. Bo ®panuunm — Bek Ilpocsewenns. IpeacraBure-
JIM 3TOT0 UAEWHOTO TEYEHMS BEPWIM B OECKOHEYHBIE BO3MOX-
HOCTH pa3yma, CIIOCOOHOTO0 M3MEHMTh CYIIECTBYIOIIUI HECIIpa-
BEIJIMBBIA CTPOM.

buoepagpua. Wapnw JIyn ne CexkoHma pomawics B JIBOPSIHC-
KOl ceMbe, KOTOpoit mpuHaaiexan 3amok Jla bpen non bopno.
B komremxe IMoay4min OCHOBATEIbHYIO ITOATOTOBKY IO KJIACCH-
YecKOM JIUTeparype, a 3aTeM B TeYeHME HECKOJBKHUX JIET CaMO-
CTOSITEIbHO M3y4al lopuchpyaeHuuo. B 1716 1. HaciemyeT oT
nsaay paMuanio MOHTECKbE, COCTOSIHUE M TOJDKHOCTD TIpece-
nmareia napiaaMmeHTa bopmo (cymeOHOro yupexmeHusl TOro Bpe-
MeHHN). B TeyeHMe MmouTM HECSATH JIeT IBITAeTCS COBMEIATh
npodeccruoHalbHBIe 003aHHOCTY ¢ 3aHSATUSIMUA Pa3HOCTOPOH-
Hero uccienoBaTens u gurepaTopa. C 1728 1. mocie cBoero m3-
Opanust B wieHbl DpaHIy3cKoil aKageMHWU IMyTEIISCTBYET IO
ctpaHaM EBpombl, u3ydasi rocyaiapcTBEHHOE YCTPOMCTBO, 3aKO-
HBI M 00OBIYAaM 3TUX CTPaH.

Jlozuueckoe ocnoeanue noAUMUKO-NPABOBO2O YHEHUS..
MoHTecKbe HaXOIWICS TI0 BO3IECUCTBHEM paboT (hpaHILy3CKO-
ro yueHoro XK. bomeHa mo mcropum mpaBa, a TakKe aHTITHICKO-
ro ¢mnocoda Ix. Jlokka. Ocoboe BaustHMEe Ha MOHTECKbE
okaszano ecrecrtBo3HaHue XVIII B. Metonbl HaOIwOIeHUS U
CpaBHEHUST CTAaHOBSATCS IS HETO OCHOBOIIOJIATAIOIIMU.

MoHTecKbe, Kak M BCE APYTrHe MPOCBETUTENM, BO3JIArajl Or-
POMHBIE HaIeXIbl MMEHHO Ha pa3yMHBIC 3aKOHBI KaK TapaHTUN
YeJIOBEYECKO CBOOOIHI.

Ocnoensie pabomot: «Ilepcunckue nucbMa», «Pa3mblinie-
HUS 0 MPUYMHAX BETUYUS W TTaIeHUS pUMISH», «O mayxe 3aKo-
HOB». DTa KHWUTA — OecIpellefeHTHas IJIsI TOr0 BPEMEHM pa-
00Ta 10 IOPUCIIPYICHIIVHN.

Coolepycanue noaumuxo-npaeoeozo yuenus. Ilonsmue
800006l U ee rpuduueckue eapanmuu. IloHSTHE CBOOOIBI
BKJTIOYAJIO BA OCHOBHBIX Te3Mca.

1. «CBoboma ecTh MpaBo IejlaTh BCE, YTO TO3BOJICHO 3aKO-
Hamu». Ho He BcskMe 3aKOHbI CITOCOOHBI 00eCeYnuTh CBOOOMY,
a JIMIIb T€, KOTOpble IPMHUMAIOTCS HAPOTHBIM ITPEACTABUTEIb-
CTBOM, ACHCTBYIOIINM peTyiIsipHO: «CBOOOALI HEe OBLIO OB M B
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TOM cJiy4yae, ecliM Obl 3aKOHOJATeIbHOe COOpaHMe He cobupa-
JIOCh B TeUEHHE 3HAYUTEIBLHOTO ITPOMEXYTKA BPEMEHMU...».

2. «CBoOoga moiuThyecKass 3aKjIlodaeTcs B Halleir 0e3-
OITACHOCTH WJIM, I10 KpaliHeil Mepe, B Hallleil yBEepeHHOCTH, YTO
MbI B O€30ITaCHOCTH».

TapaHTusIMu CBOOOABI CITyXAT:

* COpPaBeIIMBOCTH YTOJOBHBIX M YTOJOBHO-IIPOIIECCYallb-
HBIX 3aKOHOB: «3aKOHBI, JOMyCKamllne TmoeIb 4eaoBeKa Ha
OCHOBaHMUM TIOKA3aHWUII OMHOTO TOJBKO CBMAETENIS, ITaryOHBI
s cBobombl. Pasym TpeOyer OByX cBHMIETeNeid, ITOTOMY 4YTO
CBUIETENb, KOTOPHIA YTBEPXKIACT, M1 OOBUHSIEMbIi1, KOTOPHIIA OT-
pUIIaeT, YPaBHOBEIIMBAIOT IPYT ApPYyra, M HYXHO TPEThE JIUIIO
DI PEIeHUS Jesiay; :

* CIpaBeVIMBOCTh HAJIOTOBBIX 3aKOHOB: «[lomyliHbIi Hamor
OoJjiee CBOIMCTBEH paOCTBY, HAJOI Ha TOBaphl — CBOOOE, ITOTO-
My YTO OH HE CTOJIb HEIOCPEIACTBEHHO 3aTparuBaeT JUIHOCTh
HaJIOTOTLIATe IbIIINKAY.

Teopus pazdenenus enacmeii. MOHTECKbE pPa3BUI TEOPUIO
pasneneHus Biacteit k. JIokka, onmupasich Ha CyIIECTBYIOIINIA
TroCyIapCTBeHHBIN cTpoit AHrimu. YemoBeueckass cBoOoma Ha-
MPsSIMYIO 3aBHUCHUT OT rocyaapcTBeHHOi# Bimactu. OmHAKO 3Ty
BJIACTh OCYILECTBIISIOT JIIONU U II0 OMBITY BEKOB XOPOIIIO M3BE-
CTHO, YTO <«BCSIKMI 4YeJIOBEK, 00JIamalolInii BIacThlo, CKIOHEH
3JI0yTIIOTPeOasATh €10». YTOObI M30exXaTh 3J10YNOTpeOaeHUsT Ba-
CThIO, HEOOXOMMMO €€ pacIpeaesINTh MEXIY pa3HbIMU OpraHa-
MU: «HTOOBI He OBLIO BO3MOXHOCTU 3710YyHOTPEOJISITh BJIACThIO,
HEOOXOIVM TaKOW MOPSIOK BeIlleil, IpY KOTOPOM pa3nudHbIe
BJIACTU MOIJIM OBl B3aUMHO CIEPKUBATh APYT IPYyra».

MoHTecKbe cuuTaa HeOOXOOMMBIM, YTOOBI B JIOOOM COBpE-
MEHHOM TOCyIapCTBe OBLIM:

* BJIACTb 3aKOHOJATeJIbHASI,

* BJIACThb UCIIOJHUTEIbHAS,

* BJIACTh CyaeOHasl.

3axonodamenvuyro é1acmb NOJDKHO OCYIIECTBIISITh ABYXIIa-
JnatHoe cobpaHme: «Takum oOpa3oM, 3aKOHOAATENIbHASI BJIACTh
ObL1a OBbI TTOpyYyeHa M COOpaHMIO 3HATHBIX, U COOpPaHUIO TIPe-
CTaBUTENE Hapoda, KaXaoe M3 KOTOPHIX MMEJNO Obl CBOU OT-
NEJTbHBIE OT IPYTOTO COBEIIAHWS, CBOU OTAEIBbHBIE UHTEPECHI U
L.

Opna mamata — HacJeOCTBEHHas, Apyras — BBIOOpHas;
OllHa JOJDKHA TIPEACTABIATh MHTEPEChl 3HATU, Apyras — WHTE-
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pecbl Hapoja. Eciu BbIOOpHas majara mpu3BaHa IMPUHUMATH
3aKOHBI, TO HaCJeACTBEHHAas MajaTa IO0oKHA MMETh MpPaBOMO-
yuhe CAEpPXKMBATh HUXXHIOKO Maary.

Hcnoanumenvnaa esacmev «J0MXKHA ObITh B pyKaX MOHapxa,
TaK KakK 3Ta CTOpOHa IIpaBJIeHUs, MOYTH Bcerda TpeOyroias
NEeNCTBUS OBICTPOrO, JIy4llle BBITOJHSETCS OJHMM, YeM MHOTH-
Mu». MIcrioHUTENbHAd BIACTh B JIMIE MOHApxa J0JKHA MMETh
MpaBO OTMEHbI MPUHSTHIX 3aKOHOB, HO HE JOJKHA MMETH IpaBa
3aKOHOAAaTeAbHON MHULMATUBLL: «HeT maxe HeoOXOIMMOCTH,
YTOOBI OHa BHOCWMJIA CBOM IPEIJIOKEHUS».

Cyodebnas éracmb DOJDKHA TOYHO CJIEIOBATh IPEANTMCAHUSIM
3aKOHOB: «EciM Obl B HMX BBIPAXaJIOCh JIMIIb YaCTHOE MHEHUE
CyIbH, TO JIOOSM IIPUIIIOCH Obl XWUTh B OOIIECTBE, HE MMeES
ONpeneeHHOr0 MOHATUS 00 OO0S3aHHOCTSX, HaJlaraeéMbIX Ha
HUX 3TUM OOIIECTBOM».

MoHTeckbe ObUT IPUBEPKEHIIEM cyda npucsicHoix: «Cy-
IeOHYI0 BJIACTh CJIEAyeT IopydyaTbh HE ITOCTOSSHHO NEHCTBYIO-
IeMy CEeHaTy, a JMllaM, KOTOpble B M3BECTHbIE BpEeMEHa roaa
MO0 YKa3aHHOMY 3aKOHOM CIIOCOOY MPMBJIEKAIOTCS M3 Hapoma
U1 oO6pa3oBaHUS Cyda, MPOAOKUTEIbHOCTb NEWCTBUS KOTO-
pOro ornpenensieTcss TpeOoBaHUSIMU HEOOXOIUMOCTUY.

Jlss MoHTecKbe pa3aesieHUe BacTeil B rocyaapcTBe — 3TO
MpU3HAK YMEPEeHHOTO MpaBieHus, I (yHKIMOHUPOBAHUS KO-
TOpPOTro Hago:

—> yMeTb KOMOMHUPOBATh BJIACTH;

— > pery1mpoBaTh U YMePSTh BJIaCTH;

—> NPUBOIUTH UX B NEHCTBUE, NMOAOABISSA «OaJIaCTy OTHOM,
YTOOBl OHA MOIJIa YPaBHOBEIIMBATH APYTYIO».

Teopus pazneneHus BIacTel M KOHLEMIMSI CBOOOABI, pa3pa-
O0oraHHBIe MOHTECKbE, COCTaBISIOT (DyHIAMEHT OIHOIO M3 Ha-
MPAaBJICHUN COBPEMEHHOM 3amagHOW IMOJUTUYECKOU MBICIA —
noaumu4ecKo2o aubepaiusma.

MoHTecKbe BHEC OIPOMHBINA BKJIAd B Pa3BUTUE YUYEHMS O
npaBe KakK HaykKe, HaaesiCh, YTO pa3pabaTbiBacMas UM TE€OpUS
MOXET OBbITh BOCIIPUHSITA MPOCBEIIEHHBIM 3aKOHOMATEJIEM Kak
PYKOBOZCTBO K aeiicTBuio. OH mmcan: «Eciau Obl 1 MOT cienartb
TaK, YTOOBI Y T€X, KOTOpbI€ MOBEJICBAIOT, YBEJIUYWICS 3aIlac CBe-
JIIEHWI OTHOCUTEJIBbHO TOTO, YTO OHU JOJDKHBI MPEANUCHIBATh, a
Te, KOTOpble TTOBUHYIOTCS, HAILJIM HOBOE YIOBOJIBCTBUE B MOBU-
HOBEHMHU, — S cYea Obl ce0s CYACTIMBEHIIUM M3 CMEPTHBIX».
Anrmiickuii ¢unocod M. bentam nmosgHee 3ameTuT, yTo MOH-
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TECKbe «CTPEMWJICS HAaWTU B XaoCe 3aKOHOB pa3yMHBIE OCHOBa-
HUSI, KOTOPBIMUA MOIJIM OBl PYKOBOACTBOBATHCSI 3aKOHOAATEIIH».

Ilpasosoe yuenue. Pazauuenue ecmecmeeHHbIX U NO3UMUBG-
HbIX 3aK0H06. B paMKax TpaguIMy €CTeCTBEHHOIIPAaBOBO IIKO-
I MOHTeCKbe TTOHMMAJI €CTECTBEHHBIE 3aKOHBI KaK 3aKOHBI,
KOTOpBIE COIIACYIOTCS C MPHUPOAON YeIOBeKa. DTH 3aKOHHI Jeii-
CTBOBAJIM Y B €CTECTBEHHOM COCTOSIHUM (CTpeMJIEHHE K MUPHO-
MYy COCYIIECTBOBAHUIO; HEOOXOMUMOCTh JOOBIBaTh CeOe ITUIILY;
JKeJlaHue OOIleHMsI, BBI3BAaHHOE YOWUBJICHHEM Iepen cede I10-
JIIOOHBIM WJIM CYIIECTBOM ITPOTUBOIIOJIOXHOIO I10JI1a; XeJIaHue
KUTh B OOILIECTBE pa3yMHBIX CYIIECTB), HO OHM HE YyTPauMBalOT
CBOETO 3HAYEHUs C MOSIBJICHMEM ITO3UTUBHBIX 3aKOHOB rocyaap-
CTBa.

[To3uTuBHBIE 3aKOHBI MOTYT IMPOTHMBOPEUYMTH 3aKOHAM €CTe-
CTBEHHBIM, UYTO TIpeacTaBisieTcss MOHTECKbe HeCIpaBeIIMBBIM.
OH KpUTHKYyeT, HallpuMep, PUMCKHUI 3aKOH, COIJIACHO KOTOPO-
MY OTell MOT 3aCTaBUTh O0Yh Pa3BECTHCh CO CBOMM MYXEM.
Hamporus, «mmpaBo pa3Boma MOXET OBITh ITPEAOCTaBICHO TOJIb-
KO CaMMM JIMIIaM, KOTOpbIe MCITBITHIBAIOT Ha cebe HeymoOCTBO
Opaka M KOTOpBblEe 3HAIOT BpeMsl, KOrJa MM BCEro JIy4Ille OCBO-
OOIUTBCS OT 3TOTO HEymOOCTBA».

3asucumocms NO3UMUBHBIX 3AKOHOE OM PA3AUYHBIX aKmo-
pos. MOHTECKbE CUMTaeT, YTO Pa3HOOOpa3re 3aKOHOB y HApOI0B
3eMJIM HE CBSI3aHO C IEMCTBUSIMU CIIETION CyIbObI WM CIIydas.
3akoHBI Bcerga MPUYMHHO OOYCJIOBJICHBI AeUCTBHEM (DaKTOPOB
Kak (pu3M4ecKoro, Tak 1 MOpaJbHOIO XapakTepa. B3amMocBsI3b
3TNX (PaKTOPOB OOYCIIOBIIMBACT «IyX 3aKOHOB» KaxKIOro Hapoma.

K ¢usuueckum daxkropam MoOHTECKbe OTHOCUJ Teorpadu-
YeCcKMe XapaKTePUCTUKMU:

* KJmMMaT. MOHTECKbe yCTaHABIMBAET CBSI3b 3aKOHOB C KJIU-
maroM: «OT pa3anyusl B IMOTPEOHOCTAX, MOPOKIAEMOTO Pa3iin-
YreM KJIMMAaTOB, IPOMCXOIUT pa3indue B oOpa3e XXMU3HU, a OT
pasnmuus B oOpa3e XKU3HU — pa3Indue 3aKOHOB». PazyMmHbIi
3aKOHOJIATENb JOJKEH CUMTAThCs C 3TOM 3aBUCHMOCTBIO, HO B
TO XK€ BpeMsI OH HOJDKEH OOpOTHCS C HETaTUBHBIMU TIOCTIEI-
CTBMSMM BIWSHUS KiIMMara Ha moaei: «Yem Oosee KiMMar 1mo-
OyXXmaeT mxX m30eratb 3TOro Tpyna (3emienenus. — MM.), tem
0oJiee TOJDKHBI TTOOMIPSATh UX K 3TOMY PEIUTHUS U 3aKOHBI»;

* pa3Mep TEpPUTOPUH;

* YHCJIIEHHOCTh HACEJIeHUS U Ip.
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K mopassnoim pakropam MoHTECKbe OTHOCWII:

* TIPUHLUMBI TPABJICHMUS;

* HpaBbl. MOHTECKbE pacCMaTPUBAET OTHOLIIEHUE 3aKOHOB K
HpaBaM U 00OblYasiM Hapoja, MPU3bIBasl 3aKOHOJATENSI TIPUHU-
MaTh OOJyMaHHBIC PELICHUS: «3aKOHBI SIBJISTIOTCSI YaCTHBIMU U
TOYHO OMpPEAECICHHBIMUA YCTAHOBJIICHUSMU 3aKOHONATENs, a
HpaBbl U 00bIYAW — YCTAHOBJIIEHUSIMU Hapona B 1ejoM. OTcro-
Jla CJIeAyeT, YTO TOT, KTO XeJaeT U3MEHUTh HpaBbl U OObIUaM,
He JOJKEH M3MEHSITh MX MOCPEICTBOM 3aKOHOB: 3TO MOKa3a-
JIOCh OBl CIMIIKOM TUPAHUYECKUM; JIy4llle U3MEHSTh WX TO-
CPEeNCTBOM BHEAPEHUS] UHBIX HPABOB M MHBIX OObIUAEB»;

* pEeurus u Ip.

Knaccugpuxayus opm npasnrenus eocydapcmea. Kpurepu-
eM KJlacCU(UKALUU BBICTYMAIOT: KOJIUYECTBO MPAaBSIIMX U CIie-
H1¢purKa 3aKOHOB.

MoHTecKkbe pa3anyaeT 4eTbipe (GOPMBI MPABICHUS:

* IEMOKpPATUYECKYIO PecIyOIuKy;

* apPUCTOKPATUYECKYIO PEeCIyOIuKy;

* MOHapXUIo;

* JIeCTIOTHIO.

st demoxpamuueckoii pecnybauxu MOHTECKbe BbIBOIUT Ipa-
BWJIO, COIJIACHO KOTOPOMY «3aKOHbI, OMpenesisolre NpaBo rojo-
COBaHWUs, SBIIAIOTCS OCHOBHBIMU ISl 3TOTO BU/A IIPABJIEHUS».

B apucmokpamuueckux pecnybauxax: «BpiOOp 10 XpedOuio
HE JOJIKEH UMETh MECTa; OH TMPOSIBWI ObI 3[€Ch TOJbKO CBOU
IypHbIE CTOPOHBI».

B monapxusix: «Bractu mocpenctByoliye, MogYMHEHHbIE 1
3aBUCUMBIE O0pa3ylOT MPUPOJY MOHAPXUYECKOTO TIPABICHUS,
T.€. TAKOTO, [J€ MPaBUT OIHO JIMIIO MOCPEACTBOM OCHOBHBIX 3a-
KOHOB».

B Odecnomusx 3HayeHWe 3aKOHOB CBOAMTCSI TIOYTU K HYJIO,
3a UCKJIOUEHHWEM OIHOTO M3 HUX: «YUpeXAeHUE TOKHOCTHU
BU3UPSI €CTb MO3TOMY OCHOBHOM 3aKOH TaKOTO IOCYIapCTBa».

Dopma npaeaenus eocyoapcmea u pasmep meppumopuul.
3akoHodaTeIb He CBOOOAEH B BbIOOpE (pOpM IIpaBieHUS TOCY-
JIapCTBa, TaK KaK KaXJjas M3 HUX OOYCJIOBJIEHA pa3MepoM Tep-
pUTOPUU:

—> pecry0JIMKU MOTYT CYIIECTBOBAaTh Ha HEOOJIBIIUX TepPU-
TOpUsIX (AaHTUYHBIC PECHYOJUKHU);

—> MOHApXUU TPEANoJaraloT TEPPUTOPUI0 CPETHUX pa3Me-
poB (aHTIMiicKast v (hpaHIly3cKasi MOHAPXUN);

—> JIeClIOTUM MOTYT CYIIECTBOBaTb Ha OTPOMHBIX TEPPUTO-
pusix (Ilepcust, Kuraii, Uunus, dAnonus).

OnHako MoHTecKbe ejiajl OJHO MCKIIOUEHUE: Ha OOJbIION
TEPPUTOPUM BO3ZMOXHO co3/laHue (denepaTuBHON pecmyOnKM.
DT1a pecrybiavka OyleT codyeTath B cebe BCe JOCTOMHCTBA pec-
MyOJIMKAHCKOTO TIPaBJCHUS] M BHEIIHIO CWJIY KPYITHBIX MO-
Hapxuil. OCHOBOI 3TOii pecryOauku OyaeT qoroBop: «3Ata (op-
Ma TIpaBJieHUsI €CTh JOTOBOP, MOCPEACTBOM KOTOPOTO HECKOJIBKO
MOJUTUYECKUX OPTraHU3MOB OOSI3BIBAIOTCSI CTaTh I'pakaaHaMu
OIHOTO OoJiee 3HAYUTEIBHOTO rOoCyAapcTBa, KOTOPOE OHU TO-
Xenanu obpazoBaTb».

Mpebiciu MoHTeckbe O (penepaTUBHON pecryosuKe ObLTU BOC-
TMIPUHSTHI co3aaTesiMu amepukaHckoil Konecrurynuu 1787 r.

Tlpunyuner npasnenus eocyoapcmea. Ilon MpUHUMIIOM TpaB-
JieHus1 MOHTeCKbe TTOHMMAaeT OCHOBOIIOJIATAOIIYI0 UAel0, KOTO-
past IPUBOJUT B ABVKEHUE Ty WM WHYIO (hOpMY TTpaBICHUSI:

* dobpodemens N5 IEMOKPATUYECKON pecITyOINKY;

* yMepeHHOCMb ISl apUCTOKPATUUECKON pecryOJINKY;

* yecmb NJISI MOHAPXUU;

* cmpax 1Sl AeCTOTHMN.

MoOHTeCKbe yCTaHaBJIMBAET COOTBETCTBUSI MEXIy MPUHIU-
MaMu TIPaBJIEHUS U 3aKOHAMU. OTU MPUHIUMBI OMPEACTSIOT
pa3HooOpa3ne cnocoOOB BBIHECEHMSI MPUTOBOPOB, MPOCTOTY
WX CJIOXHOCTb YTOJOBHBIX W Tpa)KJIaHCKMX 3aKOHOB, CTPO-
rocTh HaKa3aHUil U Jp. MOHTeCKbe, B YaCTHOCTHU, CUMTAJ, YTO
«CTPOTOCTh B Haka3aHUSIX 0ojiee yMeCTHa B ECIOTUYECKUX
roCyl1apcTBaX, MPUHIMIT KOTOPBIX — CTpax, YeM B MOHapXHusX
U pecnyOsiMKax, KOTOpble MMEIOT CBOMM JBUTraTesJieM 4ecTb U
100pOaETEb>.

IMonuTruyeckre U mpaBoBbie Uae MOHTECKbe OKa3alu I'po-
MaJHOe BJMSIHME Ha LeJIble ITOKOJIEHUS TEOPETHUKOB IIpaBa, 3a-
KOHoOJaTeJeid U IMOJUTUKOB, — OHU IPOYHO BOLLIA B 0OIIe-
CTBEHHOE IIPaBOCO3HAHME.

KoHuenuus pasaefieHdsT BiacTell Ha 3aKOHOIATEJIbHYIO, UC-
MOJHUTENIbHYIO U CyleOHYyl0, padpaboTaHHas1 MOHTECKbE Kak
TeopeTUYeCcKasl aJlbTepHATHBa MPUHLUITY aOCOJIOTHON BIACTU
crana B XVIII B. — u ocTaercsl 10 CUX MOp — IJIABHBIM IPUH-
LIMIIOM KOHCTUTYLIMOHHOIO pa3BUTUsI MHOTHX CTpaH MMpa.

IMonutnyeckue u mpaBoBbie Uaeu MOHTECKbE OKa3aiu He-
MNOCPEeACTBEHHOE BJIUSIHME Ha cocTaBuTeneit KoHcTutyuuu
CIIIA, KOHCTUTYLIMOHHOE 3aKOHOIATEeJAbCTBO mepuoaa Bemu-
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KoM (bpaHIy3cKOi peBotonu, [I'pakmaHckuii Koneke @paHiuu
1804 r. Eme npu >xu3Hu MoHTeCKbe 00pesl eBPOIEeMCKYIO0 13-
BECTHOCTb Osaronmapsi padore «O jyxe 3aKOHOB».

7.3. NMonutnko-npaeoBoe y4eHne XaH-)XXaka Pycco

Kan-ZKak Pycco (1712—1778) — ¢paHiry3ckuit puaocodp
1 MHcaTeNib, TEOPETUK HAPOTHOTO CYBepEHUTETA.

Inoxa. Dnoxa IlpocsenieHusi. Bepa B nporpecc yenopeye-
CTBa, KOTOPBIi HEBO3MOXXHO OCTAaHOBHUTH; Bepa B pa3yM; HeIO-
BepHe K TPAIULIUSIM U PETUTHU.

Buoepaghua. Ponuncsa B XKeHeBe B ceMbe yacoBIlMKa. TBop-
yeckue napoBaHUsl Pycco packpblUIMCh BONpeKU HebJjarompu-
SITHBIM YCJIOBUSIM JETCTBA: OH PaHO JIMIIWJICS POIUTENIbCKOM
ONEKH, M3-3a HeI0CTaTKa CPENCTB TMOTYyYMII JIMIIb (pparMeHTap-
HOe oO0pa3oBaHMUE.

B 1728 r. Pycco nmokunyn KeneBy. Ilepexun MHOro yHuXe-
HMI, 00OCTPUBIIMX YYBCTBO COIIMAJIbHOM HECMPaBEUIMBOCTH.
Penkoe Tpymonio0ue U TajlaHT CIIOCOOCTBOBAIM €ro caMooOpa-
30BaHUIO.

B 1745 r., nepedpasuuch B Ilapuxk, cOamxkaercs ¢ mpocBe-
tutenssmu Juapo u [I'AnambepoM, KOTOpHIE TPUBIEKAIOT €To
K paboTe Haja 3HaMeHUTOU «DHuMKIoneaueit». B 1750 r. Pycco
3aBOEBBIBACT MEPBYIO NMpeMuio JAMKOHCKON akageMuu 3a 04epK
«PaccyxiaeHue o Haykax MU HUCKYCCTBax». OTOT TPyl INpPUHEC
€My CJIaBy M M3MEHMUJI ero JaJbHEHIIYIO Cymb0y.

Jloeuueckoe ocnoeanue norumuxko-npagosozo yenus. Pyc-
CO — TIPEeICTaBUTENb MIECHHOIO TeUeHUs CEHTMMEHTalu3Ma, B
OCHOBE KOTOPOTO JIEXAT KYJIBT €CTECTBEHHBIX UYBCTB M IPOCTO-
ro obpasa XKM3HM, YYBCTBO COCTpaJaHUs K OETHOMY UEJIOBEKY,
naeaau3anys MPUPOTHOTO COCTOSHUS JIIOIE U OTpULATeIbHOE
OTHOIIIEHHE K TOCTHKEHUSIM TOPOICKON IIMBUIIM3ALIAM.

OcHnoegnbte pabomui: «PaccyxneHUsI 0 MPOUCXOXIEHUU U OC-
HOBaHUSX HepaBeHCTBa Mexay JioabMu» (1755); «O06 obie-
cTBeHHOM goroBope» (1762); «IIpoekt koHctutyiuu mist Kopeu-
kn» (1765); «CoobpaxeHus 06 obpase npasieHus B [losbiire u
0 MPOEKTe ero uamMeHeHus» (1772).

Cooepircanue noaAumuKo-npasgoeozo y4eHus. Imansvt 00-
WecmeeHH020 HepaseHcmea U e2o npu4uHsl. Pycco BIlepBbIC B
MOJIMTUYECKON (puiocoduu MOmbITaacsI OObSICHUTH ITPUYMHBI
COITMAJILHOTO HEepaBEeHCTBA U €ro BUIBL. Bce 3T0 OH M3I0XWI B

ouepke «PaccyXneHust o MporCXOXIeHUU U OCHOBAHUSIX Hepa-
BEHCTBA MEXIY JIOAbMU».

Pycco ncxomun u3 rumote3bl 0 MepBOHAYAILHOM CYILIECTBO-
BaHUM JIIOJE B €CTECTBEHHOM (IOrOCyIapCTBEHHOM) COCTOSI-
HUHU. ECTeCTBEHHBIN YeJIOBEK — 3TO CUACTIMBBIM YETOBEK: OH
HajeJeH TPUPOIHBIM 3I0POBHEM, Y HETO HET JIMIIHUX TOTpeo-
HOCTEH, OH CBOOOJEH M HU OT KOIo He 3aBHUCHUT. Y HEro HeT ya-
CTHOM COOCTBEHHOCTH. :

OnHako «cCilydyailHble OOCTOSITENLCTBA CIIOCOOCTBOBAJIU CO-
BEPIIIEHCTBOBAHMIO YeJOBEYECKOTO pasymMa» W JIIOAM M300peau
«UCKYCCTBO NOOBIBAHUSI METAJJIOB M 3eMJIeAeNNe», OTKDPHIB
nyTh K uuBuiausauuu. Ho Pycco B oTimume ot paHIly3cKHUX
SHIMKJIONMEANCTOB CYUTAN, YTO BTOT MyTh MCIOPTUI YeOBE-
YeCcKyIo TpUpOYy.

CrnenactBueM 00pabOTKM 3€MJIM CTajl €€ pasfei] MEXIy
JIIOAbMM, KOTOPBIN BBI3BAJ TOSIBIEHME YaCTHOW COOCTBEHHOC-
™. «[lepBblif, KTO OrOPOAUB Y4acTOK 3eMJIM, TIpUIyMasl 3as-
BUTH: "BT0 Moe!" M Hallen moaei JOCTATOYHO IMPOCTOMYII-
HBIX, YTOObI TOMY MOBEPUTb, ObUI MOMIMHHBIM OCHOBATEIEM
rpaxmaaHckoro obuiectBa. OT CKOJIBKMX IPECTYIUIEHUIA, BOMH,
yOUIICTB, OT CKOJIbKMX HECYaCTHUM M yKacoB M30aBUJI ObI poj
JIIOJICKOI TOT, KTO BBIAEPHYB KOJbSI WIM 3aChITIaB POB, KPUKHYII
Obl cebe momoOHbIM: "OcTeperurech CayliaTh 3TOr0 0OOMaHILM-
Ka; BBl MOTUOJM, eciu 3abymere, YTO IUIOABI 3eMJIM — JUIS
BCEX, a camMa OHa — HUYbi!"».

C mosiBeHMEeM 4YacTHOI COOCTBEHHOCTM Ha 3eMJIIO U CKOT,
cuurtaetr Pycco, poxmaercs nepeas gopma couyuanbHoeo Hepa-
6eHcmea: HEPaBEHCTBO MeXIy OoratbIMU M O€IHBIMU, T..
UMyulecmaenHoe HepaseHcmaeo.

borarbie HOJKHBI OBUIA <O JaBJICHUEM HEOOXOAMMOCTU»
0CO3HATh HEBO3MOXXHOCTh CITOKOIHO TTOJIb30BaThCs MPEUMYIIIe-
CTBaMM YaCTHOU COOCTBEHHOCTHM. Torma KTO-TO M3 HUX IIPUIY-
Mal MPEeIJIOXUTb BCEM O€IHbIM U OOraTbiM OOBEIMHMTHCH,
YTOOBI «OTPaTUTh OT YTHETEHMS CIaObIX, CIEpXKaThb YECTOJIIO-
OMBBIX U OOECIEUUTh KaXAOMY O0JIafaHuE TeM, YTO €My IIpu-
HaJIEXUT». DTO 00bEAMHEHNE M MPOU3OIILIO IOM 3TUI0K 00-
IIMX U BCEX BBICIIEN BJIACTH, 3aKOHOB, CYAEOHBIX YCTABOB M
MMpPOBBIX cyiaeil. B pesynbraTe Takoro oOILeCTBEHHOIO J0IOBO-
pa BO3HUKIIO TOCYAapCTBO.

C BO3HMKHOBEHWEM TOCYIapCTBa TOSIBJSETCSI U HOBblil 6U0
COUUAaNbHO20 HepageHcmea — noaumuyeckoe (HEPaBEHCTBO
MEXIy TPaBSIIIUMU U YIIPABISIEMBIMU).
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3aKOHBI TOCYIapCTBa «HAJIOXWIM HOBBIE ITyTHl Ha CJ1aboro u
MpUAaIM HOBBIE CWJIBI OoratoMy, 0€3BO3BPaTHO YHWYTOXWJIN
€CTEeCTBEHHYIO CBOOOAY, HaBcerma yCTAaHOBWJIM 3aKOH COO0-
CTBEHHOCTH U HEPaBEHCTBa».

Ilo3nHee «paBUTEIM, CTaB HACIEACTBEHHBIMU, TPUBBIKIA
paccMaTpvBaTh CBOIO MarucTpaTypy Kak ceMeiHoe HMyIlle-
CTBO, a caMHuX ce0sI — KaK COOCTBEHHMKOB rocydapcTBa, KOTO-
pOro OHM IIepBOHAYAJIbHO OBUIM JIMIIb JOKHOCTHBIMU JIMIIA-
MH; Ha3bIBaTh COrpaXkJaaH CBOMMM padaMu, NPUYMCIILITH HX,
KakK CKOT, K BelllaM, MM IIpUHAIJIeXAaIllMM, 1 Ha3bIBaTb CaMMX
cebs1 OoropaBHBIMU 1 LIapsIMU 1iapeii». B pesynbraTe Bo3HUKa-
eT mpemosi hopma cOUUANbHO20 HepaseHCcmea: yCTaHaBIIMBa-
eTCsl HeoTpaHWYeHHasl M HEMOAKOHTPOJIbHAasl HapomIy BIIACTh,
BJIACTH JECIOTHYECKAsI, BCE XX€ OCTaJbHbIE IpaXlIaHe CTaHO-
BATCS pabamMu 3TOM BIACTH.

TakuM o0Opa3oM, COCTOSHME ITE€PBOHAYAJBHOIO €CTECTBEH-
HOTO PaBEHCTBA JIIOIEH, KOTOpoe ABIsAeTcs Ui Pycco umeanom,
ObLTIO 3aMEeHEHO Ha PaBEHCTBO PabOB B YCIOBUSX HECIIOTHUM.
ITpu Takom mojoxeHuu Hapoga: «BoccraHue, KoTopoe IpUBO-
IUT K YOMICTBY WJIM CBEPXKEHHUIO C IIPECTOjia KaKOro-HUOYIb
cyJTaHa, — 3TO aKT CTOJb XK€ 3aKOHOMEPHBIN, KaK U T€ aKThI,
MOCPEICTBOM KOTOPBIX OH TOJBKO YTO PaCIIOPSIKANICS KMU3HbBIO
W VMMYIIECTBOM CBOMX MOAMaHHBIX. OOHONM TOJIBKO CUJIOM OH
JIepXaJicsl, OIHA TOJBKO CHMJIa €r0 M HU3BEPraeT».

D1a MBICIb Pycco BmoxHOBIsIa (DpaHIy3CKUX PEBOJIIOLNO-
HepoB koHna XVIII B.

Tloaumuueckoe peuienue npodaemvl COUUANLHO2O HEPABEH-
cmeéa. B mpomsBenennn «O0 oOIIEeCTBEHHOM HOTOBOpE, WIIA
IpyHIATIBI TTOTUTUYECKOTO TpaBa» Pycco MpemtoXua co3aaTh
TaKoe TOCYIapCTBO, B KOTOPOM MOXHO OBLIO OBl OOECIIEYUTH
CcBOOOAY M PaBEHCTBO WMHAMBUIOB, XapaKTepU3YIOIIUE eCTe-
CTBEHHOE COCTOSTHUE JIIOICHA.

Pycco npemmaraer «Haiiti Takyio ¢dhopMmy accolualuu, KO-
TOpasl 3allMIIaeT U OrpaxmaeT Bcelo OOIIEI0 CHIOK JTUIHOCTh
M UMYIIECTBO KaXAOro M3 WICHOB acColMallMM W Omaromaps
KOTOpOI KaXXIblil, COEIUHSISICh CO BCEMHM, MOTYMHSIETCS, OTHA-
KO, TOJIBKO caMOMy ce0e M OCTaeTCsI CTOJIb e CBOOOMHBIM, KakK
u 1ipexnae». OCHOBOM 3TOr0 rocyaapcTBa-acCOIMALMM JOJDKEH
CTaTh HOBBIN OOIIECTBEHHBIN TOTOBOP.

Pycco ompenensier npedmem s3moeo doeogopa: «IOJTHOE OT-
YyxXIeHWE KaXIOro M3 YWISHOB acCOILIMAllMM CO BCEMM €ro Ipa-
BaMU B MOJIb3Y BCEU OOIMMHBI».

B pesynmprare cosmaercsl rocygapcTBO, B KOTOPOM YYaCTHH-
KM JOTOBOpPa BBICTYITAIOT JIMOO KAaK TpakIaHe, yJacTBYIOIINE B
OCYIIECTBIICHUN TOCYJApCTBEHHOW BIIAaCTH, JIMOO KaK TTOIIaH-
HBIe, TTOTYMHSIONINECS 3aKOHAM TOCyIapcTBa.

CoracHO OOIIECTBEHHOMY JOTOBOPY BEPXOBHAS BIACTh
B TOCyIapcTBe IIPWMHAIIEXUT BceMy Hapony: «OmHa TOmb-
KO 0011ast BOJISI MOXET YIPaBISATh CUJaMU TOCyJapcTBa B COOT-
BETCTBUU C IIEIBIO €r0 YCTaHOBJIEHUSI, KaKOoBas €CTh OOIIee
0J1aro».

Pycco orcraumBaeT npunyun HapooHoeo cysepeHumema —
OCHOBOTIOJIATAIONINI TTPUHIINT PECITYOJINKNA, UCTOPUIECKUMU
IpUMepaMM KOTOPOM IIJIST HETO SIBJISTIOTCS aHTUYHAS M JKeHEeBC-
Kas pecrnyOJIMKU.

Xapaxmepucmuku HapoOHO20 cysepeHumema:

* CyBepeHUTET Hapoma HeoTuyxkaaeM. OOIIyIO0 BOJIIO MOXKET
BBIPa3UTh TOJILKO BeCh HApOI, KOITa OH coOMpaeTcss B cobpa-
HUM, W TOJBKO HEMOCPEIACTBEHHO, a He 4Yepe3 CBOMX ITpeicTa-
BUTEJIEH: «CyBepeH, KOTOPHIA €CTh He UYTO MHOE, KaK KOJUIEK-
TUBHOE CYIIECTBO, MOXET OBITH TPEACTABISIEM TOJLKO CaMUM
Cco0010».

Pycco — npuesepaceney nenocpedcmeennoili demokpamuu N
KPUTUK TPEACTaBUTEIbHOU NEeMOKpAaTUU: «AHIIMACKUN Hapon
CUMTAET ce0sT CBOOOTHBIM: OH XecTOKOo ommmnbaercs. OH cBo0OO-
JIeH TOJIBKO BO BpeMsI BHLIOOPOB WiieHOB [lapiaMeHTa: Kak TOJb-

'KO OHM M30paHbl — OH pad, OH HUYTO».

Pycco momyckaeT cyiiecTBoBaHHUE ACIyTaTOB, HO paccMaT-
pUBaeT MX JHIIb KaK KOMHUCCApOB OOIeil BOJMU, KOTOpPHIE HE
YIIOJTHOMOYEHBI IIPUHMMATh OKOHYATeJIbHBIE pelieHus . «Bcs-
KM 3aKOH, €CJIM HapoJ He YTBEPAWJI €ro HEIMOCPEICTBEHHO
caM, HeJIeWCTBUTEJICH; 3TO BOOOIIe HEe 3aKOH»;

* CYBEpEeHUTET Hapoaa HemenuM. Pycco KpUTHKYET TeOpHIo
TOCYIapCTBEHHOTO CyBEpEeHWTETa, NPEACTaBJICHHYIO B Tpydax
bonena, I'porust, 'o66ca n np. CorracHo 3TOI TEOPUM CyBepe-
HUTET TOCyAapCcTBa — 3TO COBOKYITHOCTb OTIEJIBbHBIX ITOJIHO-
MOYMI1 CyBepeHa, B YMCJie KOTOPHIX IIPaBO M3IaBaTh 3aKOHBI,
MPaBO Ha3HAYEHUS JOJDKHOCTHBIX JIMII, IIPAaBO BOMHBI M MUpa U
np. Jns Pycco cyBepeHMTET — 3TO TOJBKO MOJHOMOYME ITpH-
HUMAaTh 3aKOHBI, BCE XK€ OCTaJIbHbIE ITOJTHOMOYMS — 3TO JIMIIb
CIIEACTBUSI CYBEPEHUTETa, a HE CaM CYBEPEHUTET;

* HEMNOIrpelMrMOCTbh — €Ille OOWH MNpU3HAK CyBepeHHUTETa
Hapozna. Pycco mojarai, 4To Haponm B coOpaHMHU, BeIpaxasl B 3a-
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KOHE OOIIYyI0 BOJIO, HE MOXET OIIM0AaThCs; OOIlast BOJSI BCeraa
C HEOoOXOJMMOCThIO HarlpaBJeHa Ha Ojlaro BCeX U KaXJoro:
«Korma B moctaTouHOl Mepe OCBEIOMJIEHHBIN Hapoi BBIHOCUT
peleHue, To, eCu TpaxaaHe He BCTYIAlOT MeXIy co000 HU B
KaK1e€ CHOLICHUA, U3 MHOXECTBA HE3HAUYUTCIIbHBIX pa3nw{m?1
BBITEKACT BCEraa OGHJ,EIH BOJIAA 1 PCIICHUEC BCSIKUA pa3 okKa3bIBa-
€TCA ITpaBUJIbHBIM».

Hnst Pycco yrpo3oil BhIpaxkeHMIO OOIIEi BOJM SIBJISIOTCS
MapTUM — HOCUTeNU yacTHoil Bonu. Mpaean Pycco — Hemoc-
peAcCTBeHHas! IeMOKpaTUsl 6e3 MOJUTUUECKUX MapTUid;

* CYBEpEeHUTET HapoJa MMeeT abCOJIOTHBIN XapakTep: «Ilo-
JOOHO TOMY, KaK MpUpoIa HaaessieT KaXIoro 4eaoBeK HeorpaHu-
YeHHOU BJIACTHIO Hall BCEMHU YJeHAMM €ro Tejia, OOIIeCTBEHHOE
coryiallieHUe AaeT MOJUTUYECKOMY OpraHM3My HeoTpaHUYeH-
HYIO BJIaCTb Hald BCEMU €ro 4i€HaMu, M BOT OTa BJACTb, Ha-
npapJisieMasi o0Ieil BoJieil, HOCUT, KaK s cKa3aj, UMsI CyBepe-
HUTETa».

Inst MmoHapxuueckoil dpaHLIMKM TOTO BPpeMEHU KOHIICIILIMS
HapOJIHOTO CYBEpEHUTETa MMeJia PaauKalbHbIN XapakTep.

Cysepen u npasumenbcmeo. Pycco mucali, 4To «ecTh JBE
BE€CbMa pas3JIMYHBIC YCJIOBHBLIC JIMYHOCTHU: IIPABUTCJILCTBO U CYy-
BEpEeH».

OHM OTIMYAIOTCSI CBOUMU HOAHOMOUUAMU:

* CcyBepeH (T.e. Hapoa) MPUHUMAET 3aKOHBI;

¢ IPaBUTCJILCTBO IMPMU3BAHO INPUBOIUTL «B MCIIOJIHCHUEC 3a-
KOHbI U MOAACP>XKMBATH CBOﬁOJIy KakK IpaXgaHCKylo, TaK " I1O-
JIUTUYECKYIO».

Kraccugpukayus eudoeé npasumesvcmea. Pycco mpoBoaut
KﬂaCCl/l(I)l/lKaU,l/llO BUIOB IMMPpaBUTEJIbCTBA B 3aBUCUMOCTU OT YHC-
Jla JIMLl, 3aHUMaoIIuXcs yrnpapieHueM. OH BbIACISICT:

* JIeMOKpPAaTHIO;

* apUCTOKPATUIO;

* MOHapXMIO.

Pycco kpuThueckM OLIEHUBAET deMokpamuio KakK BUI TIpa-
BUTEJIbCTBA: <«IIPOTUBHO €CTECTBEHHOMY MOPSAKY BeEllei, 4To-
ObI OOJIBIIIOE YMCJIO JIIOICH YIpaBIIsio, a Majoe ObUIO yIpaB-
AgeMbIM». Takoit BUO INpaBUTEJIbLCTBA MPUEMJIEM TOJIBKO IJI
OoroB, a He 11 Joaeit: «Eciau OBl cylecTBOBaja Hapod, COCTO-
SIIIUI M3 OOrOB, TO OH YIPaBJIsUT Obl COOOI0 1EMOKPATUYECKU».

Bonee nmpuemnemsl miasi Pycco mpaBUTeNbCTBA apucmokpa-
muueckoe N monapxuyeckoe. OIHAKO OH CUWTAJ, UTO HU MO-

HapXW4YECKOT0, HU apMCTOKPATUIECKOro, H JeMOKPATUUECKOTO
MPaBUTEILCTBA B YMCTOM BUJIE HE CYIIECTBYET: «EMMHOMUYHO-
MYy TIpaBUTEJIIO HYXXHBI MMOAYMHEHHbBIE €My MarucTpaThl; Hapoa-
HOE TIPAaBUTENBCTBO JOKHO MMETh TJIaBY».

Tapanmuu napodnoeo cysepenumema. Pycco cuurtaj, 4To
J11000€e MPaBUTEILCTBO CTPEMUTCS K y3ypIiallui HapOIHOTO Cy-
BepeHUTeTa. YTOOBI 3TOro He MPOMCXOIUIO0, HEOOXOOUMO Iie-
pUOANYECKU TTPOBOAUTH HAPOOHble cOOpaHUs, B TIOBECTKE IHSI
KOTOpPBIX ObLTO OBbI Ba BOIpOCaA:

1) «yromHO 1M CyBEpeHY COXPaHUTh HACTOSIIYIO (OopMy
MPaBUTEIbCTBA?»;

2) «yTOOHO JIM HapoOJy OCTaBUTH yMpaBjieHWE B pyKax Tex,
Ha KOTO OHO B HACTOSIILIEE BPEMSI BO3JIOKEHO?».

Eme omHa rapaHTuss HaApOIHOTO CyBepeHUTeTa — mpuoy-
Ham. DTOT OCOOBI ToCcylapCTBEHHBINI OpraH, KOTOPBIM Haje-
JIeH QyHKUMeil KOHTPOJIS M MMeeT MPaBOMOYUE OTMEHUTD JItO-
0oe TMOoCTaHOBJIEHUE TIPaBUTEIbCTBA. TpuOyHAT HAllOMUHAET
TaKyle WHCTUTYTbl COBPEMEHHBIX IOCYAapCTB, KaK KOHCTUTYLIM-
OHHBIN Cyll WA KOHCTUTYLIMOHHBIA COBET.

Ilonamue 3axona. Pycco nipu3HaBaj OrpOMHOE 3HAYCHUE 3a-
KOHOB i1 oOecIieueHus cBOOOALI M paBeHcTBa dionaeil. OH
paccMaTpuBal 3aKOH Kak BbIpaxkeHue 00Ileil BoJu Hapojaa, co-
OpaBlierocsi B coOpaHUU, BOJIM, BbIpaKEHHOM Bceraa 1o ooiie-
My, a He TI0 YacTHOMY Bompocy: «Pa3 B 3aKOHe HOJIKHBI coue-
TaThCsl BCEOOILIMI XapaKTep BOJIM U TAaKOBOW Xe ee MpenMeTa,
TO BCE pacmopsikKeHUs, KOTOpble CaMOBJIACTHO AeJacT KaKoii-
JIM0O YaCTHBIN YeJIOBEK, KeM Obl OH HU ObLI, HUKOMM O0pa3oM
3aKOHaAMM He sIBAsitoTcs. [lake TOo, 4TO MpUKa3bIBaeT CyBepeH
10 YaCTHOMY TOBOJY, — 3TO TOXE He 3aKOH, a JeKpeT; U He
aKT CyBepeHUTEeTa, a aKT MarucTpaTypbl».

3nauenue 3akona. Tonbko Oyiaromapsi 3aKOHY KakK BbIpaxe-
HUIO OOIIell BOJIM MOXHO OOECnevYuTh: CIpPaBeTMBOCTh, CBO-
0omy, paBeHCTBO WHIWBUIOB.

Pycco monaran, 4To Takoi 3aKOH HUKOTAA HE MOXET ObITh
HECIMpaBelJIUBbIM, «M00 HUKTO HE ObIBAET HECIPAaBEIJIMB IO
OTHOIIIEHUIO K caMOMy ceOe».

TonpKo MOTYMHSSICh 3aKOHAM KaK BBIPaXKeHUIO OOILeil BOJIU,
U MOXHO OBITh CBOOOOHBIM, «MOO OHM CYThb JHIIb 3aIIMCHU
WU3BSIBJICHUI Hallleil BoaW». biaromapsi 3aKoHy Kak BbIPaXKEHUIO
o0IlIeli BOJM MOXHO HOOUTHCSI U OTHOCUTEJIBHOTO UMYIIE-
CTBEHHOTO paBeHcTBa: «YUTo M0 GOoraTcTBa, — HM OIWUH Tpax-
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JaHWH HEe JOJDKeH 001aJaTh CTOJIb 3HAYUTEJbHBIM JOCTAaTKOM,
YTOOBl MIMETh BO3MOXHOCTh KYITUTh APYrOTO, U HU OIUH —
OBITh HACTOJIbKO O€IHBIM, YTOOBLI OBITh BBIHYXKIEHHBIM CeOsI
MpOIaBaTh».

BiusiHue MOJIUMTUKO-NIPABOBBIX Maei Pycco TpymHo mepeolie-
HUTh. OH pemt npo6ieMy 3(PGEKTUBHOCTH CPEICTB KOHTPOJIS
3a ACSATEIbHOCThIO MPAaBUTEIBLCTBA, OOOCHOBAI Pa3yMHOCTh MpPH-
HSTUS 3aKOHOB CaMMM HapoAOM, PacCMOTpeJ MpobieMy COLM-
aJIbHOTO HEpaBEHCTBA M IPU3HAJ BO3MOXHOCTH €€ 3aKOHOIa-
TEJILHOTO peLICHMUSI.

KoHctutyimonHoe 3akoHogaTenbcTBO Ppanuuu XVIII B.
BO MHOToM 00s13aHO Pycco. B Jleknapauuu mpaB yeloBeKa U
rpaxaaHvHa, Koncrutyuuu 1791 r., Koncrutyuuu 1793 r. BO
®paHuun ecTh NpsMbIe CCHUIKA Ha TOJIOXEHMS, CPOPMYIUPO-
BaHHbIe Pycco. B XIX B. BnusHue ugeit Pycco takxke cyiie-
ctBeHHO. He 0e3 BiusiHUS nueil Pycco BO3HUKIIM TaKue HOBbIC
JIeMOKpaTH4eCcKrue MHCTUTYTBI, KaK pedepeHayM, HapogHas 3a-
KOHOJaTeJIbHAsl MHULIMATUBA, U TaKKWe MOJUTHUYECKHE TpeOoBa-
HHUSI, KaK BO3MOXHOE COKpallleHHWEe CpOKa JEIyTaTCKUX MOJHO-
MOUMIA, 00s13aTeIbHBIN MaHAAT, OT3bIB JEMYTaTOB U30MpaTEISIMU.

7.4.NMonutnko-npasosoey4yeHne Mopennu

Mopenm (1715—?) — bpaHILy3cKUil mucaTeslb, TEOPETUK
KOMMYHM3Ma

Inoxa. Kpusuc deonanbHoro crpost Bo OpaHy IpyBes K
HapacTaHUIO PEBOJIOLMOHHON cuTyauuu. M3 mpocBeTUTEb-
CTBa BBIIEINUIOCH HOBOE PEBOJIIOIIMOHHO-IEMOKPAaTUYECKOE Ha-
MpaBJieHUe MOJUTUIECKON MBICIIH.

buoepagpua. O xuzHu Mopennu usBectHO Majo. Ilom atum
“MeHeM ObLIO OMyOJMKOBAHO HECKOJbKO MpousBeaeHuii («ba-
3UIaga» u ap.).

Jlocuneckoe ocnoeanue noaumuueckozo yuenusa. Paznensin
WUJEU eCTeCTBeHHOM IKOJIbI TIpaBa 1 unen I1pocsemenus. Mne-
aJIbHBIN CcTpoit st Mopelmn — 3T0 KOMMYHM3M:

—> CTpPOM, KOTOPBIA COOTBETCTBYET «IIPUPOLIE YEIOBEKA»;

—> CTpOIi, KOTOPbI OCHOBAH Ha MPUHLMKIIE BCeoOIleil 00s13a-
TEJTbHOCTU TpyJa U MPUHLIUIE OOIIeCTBEHHON COOCTBEHHOCTH.

OcHnosénas paboma: «Konekc npupoabl WIM UCTUHHBIN AyX
ee 3aKoHOB» (1754). CocTouT U3 YeThIpex yacrteid: Jactu 1, 2,
3 — Teopuss KOMMyHU3Ma; 4dacTb 4 «OOpa3sel] 3aKoHOAATE/Ib-

CTBa, COIJIACHOTO C HaMEpeHMUSIMU IPUPOIbl» — IPoeKT KoH-
CTUTYLUMU OyIylIero KOMMYHHUCTUYECKOTO OOIIECTBA, B COCTaB
KOTOpOil BKJItOYeHBI 118 3aKOHOB.

Cooepscanue noaumuueckoezo yuenus. Mopeau pasiuda-
eT 08a cocmosHus, B KOTOPOM MOTYT HaXOOUThCS JIIOAU:

1) ecrecTBeHHOE;

2) TOCYIApCTBEHHOE .

Ecmecmeennoe cocmosnue — 3010T0i1 Bek (Kak y Pycco),
KOIja JAEMCTBYIOT 3aKOHbI TIPUPO/BI, MPEANUChIBAIOILINE JTHOIIM
00IIIYyI0 COOCTBEHHOCTh M BCEOOIYI0 0053aTeIbHOCTh Tpya.

Mope/in — NPOTUBHUK KOHULEIMIMK JOTOBOPHOIO IMPOUC-
XOXIeHUs rocyaapcta. Ilepexod OT €CTeCTBEHHOIO COCTOSI-
HUSI K TOCyOapcTBY, 10 MHEHHWIO Mopeiii, He OB OCYILIEeCTB-
JIEH TIyTeM 3aKJII04YeHUs] 00IeCTBEeHHOro JOTroBOpa, a BbI3BaH
OlIMOKaMM TepBbIX 3aKOHOAaTeNlel. DTH 3aKOHOIATEIN 3aKpe-
MWIN «9yIOBUILIHBIA pa3faea MpOU3BeACHU MPUPOIBI», KOTO-
pbIii BbI3Bal TMOSIBJICHHE MHOXECTBA «KECTOKHMX M KPOBaBbIX 3a-
KOHOB, MPOTUB KOTOPBIX MPUPOJA He MepecTaeT BO3MYILIAThCS».

B cBeTe Takoil TpaKTOBKHU IMOSIBJICHUSI TOCYIapCTBa U 3aKO-
HOB Mopeiau I0IycKaeT, YTO KaKol-HUOYIb «MYIpblii 3aKOHO-
JaTelib» B €ro BpeMsi cMOT Obl yOepeub MHIACHIIeB AMEPUKU OT
cJemoBaHusl OIMOOYHBIM TyTeM. Mopesiin, Kak U (hpaHIly3c-
KU MPOCBETUTENU, BEPUJ B MYAPbIN YeJIOBEUECKUIA pa3yM, UC-
MOJIb3YSI KOTOPBIE MOXKHO OBLIO Obl MCKIIOUUTH U3 XXU3HU JIIO-
el HeCIMpaBeAIUBOCTb.

Dopmbl npasarenus eocydapcmea u ux pazeumue. B otiumuue
OT MOHTeCKbe, KOTOPBI CYMTAIT, YTO B OCHOBAHUM TOM WU MHOW
(opMBI TIpaBAeHUS JieXaT pa3IuyHble MPUHIUIIEL (100poaeTeNb,
YMEPEHHOCTh, YeCTh, CTpax), Mope/uld Ioarai, 4ro Bce (hopMbl
MpaBJIEHUsI «TIOKOSITCS B OOJbILEH UM MEHbIlIeil Mepe Ha co0-
CTBEHHOCTH M MHTepece». MopMbl mpaBiieHUS CMEHSIOT Ipyr
npyra. CMmeHa ofHoM (opMbl Ha APYrylo oOycIOBIeHA KOHLIEH-
Tpauyell oO0LIeCTBEHHOI0 MMYIIECTBA B YaCTHBIX pyKax.

Ha cMmeHy demokpamuu, B KOTOpOil YaCTHBI U OOILECTBEH-
HBIi MHTEpeC YpaBHOBEILIECHBI M CYILIECTBYET MMYIIECTBEHHOE
PaBEHCTBO, TMPUXOAUT apucmokpamus. DTO TPOUCXOAUT IIO-
TOMYy, UTO HEKOTOPOM 4YacTW JIoJeil MpUCyIle CTpeMJIEHUE K
3axBaTy oOlIecTBeHHOro umyuiecrna: «IIpoiiger HeMHOro Bpe-
MEHU H... HECKOJIBKO CEMENCTB CTaHYT XO3sieBaMM BCEro 0OOIIe-
CTBEHHOTO M Ka3¢HHOI'O MMYIIECTBA, U BOT BaM IOTOBO IpeBpa-
IeHWE OOIIero MHTepeca MEeJO HAalluM B MHTEPEC HECKOJIbKUX
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JINII, OOBEAVMHUBIIMXCS 1T TTOPAOOIeHNST OOJIBIITMHCTBA: 3TO —
apUCTOKpaTHsI».

3aTeM OOIIECTBEHHOE MMYIIECTBO KOHIIEHTPUPYETCS B PYy-
Kax OIHOTO, M BO3HUKAeT MoHapxus. CO BpeMEHEM MOHapXUs
peBpaliaeTcs B decnomuro.

CoBpeMeHHOE €My TrocymapcTBo Mopeumm olleHMBal Kak
NECTIOTUIO — HECIpaBeIIMBYIO (hopMy IIpaBieHUSI TOCYIapCTBa,
KOTOpasi B BBICILICH CTENIEHM MPOTMBOPEUYUT 3aKOHAM ITPHPOIHI.

IIpoexm kommyHnucmuueckoeo cmpos. B Oymyiiem rocymap-
CTBe YesIoBeK OyneT cBoOboaHbIM. Ilox cBoOomoit Mopemin moHu-
Maj ciaenyoniee: «McTuHHaAs moJMThYecKas cBoOOma JeaoBeKa
COCTOUT B OECHpPEIsITCTBEHHOM M 0€30013HEHHOM II0JIb30Ba-
HUM BCEM, YTO MOXET YIOBJIETBOPUTH €TI0 €CTECTBEHHBIC W,
ClIeq0BaTEIbHO, 3aKOHHBIC XKETaHUST».

Jnst obecrniedyeHUsT 3TOM CBOOOIBI HEOOXOIMMO BBECTU B
neiicrBue Kodekc npupodsl. OH coctout m3 118 3aKoHOB, Tpu
M3 KOTOPBIX SIBJISTIOTCSI OCHOBHBIMM:

—> 3ampeT YaCTHOM COOCTBEHHOCTH;

—> YCTaHOBJICHHUE TIpaBa Ha TPYA ¥ OOA3aHHOCTU TPYAMUTHCS;

—> TIpM3HAHME 3a KaXIbIM I'PaXIaHWHOM IIpaBa IOJy4YUThb
MPOKOPMJIEHNE 3a OOIIECTBEHHBIN CYET.

ITocne BBenenus B aeiictBue Komekca mpupombl 3aKOHOMA-
TenbHasa (YHKIUS TocyaapcTBa Oyner mcueprnmaHa. OCHOBHOM
¢GyHKIME TrocymapcTBa CTaHET X03UCMBEHHO-0PeAHU3AMOD-
cKas, KOTopas O3HavaerT:

—> LIEHTPpAIM30BaHHOE pacmpeaeieHne padboT B 00IIECTBE
MEXIy €ro 4jeHaMM B M3BECTHON MPOIOPIINU;

—>Han30p 3a CHAOXKEHUEM U paclpenesieHueM IMpOU3BeaeH-
HOU MPOAYKIINHU.

Jls ocylecTBaeHUST X03sIMCTBEHHO-OPTraHM3aTOPCKO (DyHK-
IIMW JOJDKHBI OBITH CO3MaHBL: 1) eMMHONIMYHBIE OpPTaHbl YIIpaB-
JIEHMST; 2) KOJUIETUAJIbHbIE OpraHbl YIIpaBJICHUS.

1. Edunoauunsie opraHbl yripaBieHUs (GOPMHUPYIOTCS C yde-
TOM TEPPUTOPUATILHOTO IpM3HAaKa. MOpeIn BBIAEISIET CAemy-
OLINE AOMUHUCMPAMUBHO-MEPPUMOPUANbHbIE eOUHULbL: TPU-
ObI, TOpOIA, MPOBUHIINM, HALIMS.

Kaxnass anMUHUCTpaTUBHO-TEPPUTOPHAIbHAS €IUHUIIA MME-
€T CBOEro IJIaBy, WJIM HadaJbHUKA: TJIaBbl TPUO (JOKHOCTH 3a-
HUMAaeTCs TMOXU3HEHHO); Ha4aJbHUKU TOPOIOB (IOKHOCTh 3a-
HUMAETCSI Ha OIWH Troj); HaYaJbHUKHU MPOBUHILIMI (IOJDKHOCTh
3aHMMAETCs Ha ONMH Trof); IVIaBa HalMU (JOKHOCTh 3aHUMAET-
CsI IOXKM3HEHHO).

Mopenmu oTpuIIaTeIbHO OTHOCWICS K MIee BHIOOPOB TOJIK-
HOCTHBIX JIUII, OTCTAaUBaJI IMMPUHIIMIT O9€PETHOCTU 3aHATHUS JOJDK-
HOCTEM OTLIAMU CEMEMCTB.

2. Konaneeuanvuvie opraHbl ynpaBJIEHUSI CTPOSITCS: IO TEp-
PUTOPHATBHOMY TPU3HAKY; I10 IMPOU3BOACTBEHHOMY IIPU3HAKY.

- 2.1. Koaneeuanvhoie meppumopuanbHoie opeanvlynpaeaeHusi:

* B KaXIOM Topoje AEWCTBYIOT ceHar. Kaxmbiii orell ce-
MeiicTBa, gocturmnii 50 jer, cTaHOBUTCS ceHaTopoM. MyHK-
MM CeHaTa: M3JaHWe Pa3INYHBbIX PErJIaMEHTOB; MOICYET JIMII
pa3IMYHBIX BO3PAcTOB U Ipodeccuil; comep:KaHue MPUIOTOB
IJIST TIpeCTapesibIX;

* B Macirabe Bceil Halmu aeiicTByeT BepxoBHBIN ceHaT Ha-
IIMK, KOTOPBI (DOPMUPYETCS MO MPUHLIMITY: IO IBa JeIyTaTa
OT CeHaTa KaXIOro ropoja I0 o4Yepeand BXOIAT B €ro COCTaB,
KOTOpBI exeromHo obHoisieTcs. yHkunu BepxoBHOro ceHa-
Ta HallMW: HAA30p 3a CEHaTaMu T'OPOMOB; CYI MO 0Cco0O0 omac-
HBIM MPECTYIICHUSIM.

2.2. IlpouzeodcmeerHO-meppumopuanvhsle Koaie2udaibHble
0peambl YNpasAeHus:

* B KaXIOM Topoje neicTByeT coBeT. COCTOMT M3 MacTepoB
Pa3IMYHBIX KOPITOpaLIMii;

* B MaciuTabe Bceil HallUM IeicTByeT BepXoBHBINI COBET Ha-
muu. [Momunuen BepxoBHOMy ceHaTy HallWU.

DyHKLINU 3TUX COBETOB. PellIeHUE MPOU3BOICTBEHHBIX 3a-
I1a4y; KOHCYJIbTUPOBAaHME CEHATOPOB.

Mopemiu onucan Oymyliee KOMMYHUCTUYECKOE YCTPOMUCTBO
obmectBa. Ilepexonq K KOMMYyHM3MYy OH IIpeariojiaraja OcCyIle-
CTBUTB TIPU MOCPEACTBE MPOCBEIICHHBIX MOHAPXOB, K KOTOPBIM
obpamaics ¢ npusbiBoM: «McrpaBbTe OIIMOKW MOJUTUKUA U
MOpaJu COIJIACHO 3aKOHAM TPUPOIEL...».

Muorne ngen Mopemm (naest cBoOOABI KaK rapaHTHPOBaH-
HOM TOCyIapCTBOM MAaTepUAIbHON OOECIIEUeHHOCTH; UIes LIeH-
TPaJM30BaHHOIO YIIPAaBJICHUSI HAPOIHBIM XO3SICTBOM) BOCIIPO-
U3BOJMUJIUCH BIIOCIAEACTBUM 0abyBUCTaMU — YYaCTHUKAMU
«3aroBopa BO uUMsI paBeHCTBa» (1796).

B otnmume or Mopa, M3JIOXMBIIETO KOMMYHUCTHUYECKUE
Waen Ha mpuMepe (paHTacTUIeCKOi «YTormmu», Mopennu pas-
paboTayl KOHKPETHBIN ITPOEKT 3aKOHOMIATEIHCTBA KOMMYHUCTH-
YECKOTO CTpPOSI.

®. DHrenbc cuuTa, 4YT0 MOpEIIU — 3TO «IIEPBBI Teope-
THUK KOMMYHM3Ma».
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7.5. NMNonutnko-npaBoBbIe B3rNab
IMpakxa babeda n opyrmx y4acTHMKOB
«3aroBopa BO MS paBeHCTBa»

I'pakx Babded (Hactosiiee umss dpancya Hooamb, 1760—
1797) — dpaHiy3ckuii TeopeTuk KoMMmyHM3Ma. OpraHuzaTop
TaifHOTO O01IecTBa, B KoTopoe Bonuiv Mapemanb, dapre, bya-
HapoTTu W Ap. PykoBomurtenb «3aroBopa BO MMsI paBEHCTBa»
(1796).

Inoxa. SlkobuHckuit nepuon PpaHLy3CKOl OypKyasHOit
PEBOJIIOLIMM 3aBEPIIWICS MepeBOpoToM 9 Tepmuaopa (27 uiwofs
1794 1.). bput OTMEHEHBI 3aKOHBI SIKOOMHCKOW MUKTATyphl, OT-
paHWYMBalolLIMe [IEHbl Ha TOBAaphbl U pa3Mep 3apabOTHOM TIaThl.
B 1795 r. 6buta npuHsita HoBast KoHctutyuumsi. CornacHo KoH-
crutyuumn 1795 1.

* BBICHIMM OPraHOM WCIIOJTHUTEJIbHOW BJIACTU CTAHOBUJIACH
HcnonHuTtenbHast TUPEKTOpUS (U3 TISITU YET0BEK);

* BBOAWJICSI UMYIIIECTBEHHBIN M30UpPATEIbHBIN 1IEH3.

B 1796 r. babed u mpyrrie 3aroBOPIIMKY CO3aTHM OOIIECTBO
«TaltHast nUpeKkTOpusl OOILECTBEHHOIO CIaceHus», pa3pabora-
JIN TTPOTpaMMy KOMMYHUCTUYECKOTO TpeodpazoBaHusi DpaH-
LIMM U TOTOBUJUCH COBEPIIUTH T'OCYAapCTBEHHbBIN MEPEeBOPOT.
3aroBOpIIMKA OBUIM PACKPBITHI, TMPENCTaaud MNepen CyaoM U
NPUIOBOPEHBl K pa3iM4YHbIM Haka3zaHusMm. babed u Hapte
OBLUTU TMILOTUHUPOBAHBI.

Astoputetr babdeda ObUT CTONBL BBICOK, YTO YYaCTHUKOB 3a-
roBopa 4acTO Ha3bIBalOT 0aOyBUCTaMU, a pa3pabOTaHHYIO MMM
JIOKTPUHY — 0abyBHU3MOM.

buoepagpua. babed mpoucxonuna M3 OGeqHOM ceMbU OTCTaB-
Horo cojpaTta. O cebe nucain: «S pomwics B Ipsi3u». bbbl muc-
IIOM U TIOMOIIHUKOM IOPUCTA, CIYXUJ B TTO3EMETbHOM apXWBE
B I. Pya. IIpunsin ®@paHIy3cKylo Oyp:Kya3HYIO PEBOJIOLUIO.
W3znaBan razery «IpubyH Hapoda, WIM 3alllMTHUK MpaB 4YeI0Be-
ka» (¢ 1794 r.). PykoBonutenb TaltHOTO OOIllECTBA.

Jlocuueckoe ocnoeanue noaUMUKO-NPABOGHIX 63215006
yuacmuukoe 3azoeopa. Wneu <«Komekca mpuponsl» Mopeiu,
yyeT OIbITa SIKOOMHCKOW IMKTATypbl, UAEW €CTECTBEHHOIO
mnpaBa ObLIM OCHOBOI MOJMTUKO-IIPABOBBIX B3MISIAOB babeda u
JIPYTMX YYaCTHUKOB 3aroBopa.

Ocnognuie pabomui; «ITocTosiHHBIN KagacTp», «MaHudecT
iebeeB».

Cooepircanue noaumuko-npasogozo yuenusa. Kpumuxa un-
cmumymoes 0yparcyasnoeo oouecmea. babyBUCTbI KPUTUKOBAIU
YaCTHYI0 COOCTBEHHOCTb M 3aKOHOIATEJIbCTBO O HaclieIOBaHUU
UMYLIECTBa:

* «MHCTUTYT YaCTHOW COOCTBEHHOCTU €CTb OOMaH, yYMHEH-
HbII HaJ MHOXECTBOM MPOCTBIX U JOOPBIX JIOJAEH»;

* «COOCTBEHHOCTb SIBJISIETCSI NMTPUUYMHOUN Bcex OelCcTBUI Ha
3eMJIE»;

* «3aKOH O HacJelOBaHWM B BBICIIECH CTENMeHU HeclpaBe.l-
nuB. OH co3maeT 00e310JEHHbBIX YXKe CO BTOPOTO MOKOJICHUS».

IIpoepamma nepexoda k kommynusmy. Lleab 6aOyBUCTOB: yc-
TaHOBUTb B OOLIECTBE @hakmuuecKoe paseHcmeo 4epe3 BBele-
HUE MHCTUTYTa OOILEeCTBEHHOW COOCTBEHHOCTH. DTa lieb OIl-
paBabIBajach CChUIKAMM Ha ecTecTBeHHoe MpaBo: «IIpupona
Jlajia KakIoMy paBHOE IMPaBO Ha IMOJb30BaHME BCEMU Ojaramu».

CpenctBo ajisi mepexoia K KOMMYHU3MY — HACUAbCMBEHHAS
pesoaoyusi, B XoIe KOTOPOIl Hapoja MOJIKEH: 3aBliafeTh rocy-
JapCTBEHHBIM Ka3HAYeMCTBOM, MOYTOM, MPaBUTEIbCTBEHHBIMU
30aHUSIMU, BCEMU OOIIECTBEHHBIMU W YAaCTHBIMU CKJIaJaMUu.

Ynenbl McnOMHUTENBHON TUPEKTOPUN JOJKHBI OBITH Ipe-
JaHbl Cyly Hapojia Kak y3ypraTopbl HApOAHOTO CyBepEeHUTETA.

Mepbi, HanpasaeHHble Ha 0baecueHUe N0A0NCEHUSI OeOHAKO8.
BbabyBucCThl MIaHUPOBAJIU B XOA€ PEBOJIOLMU OCYIIECTBUTD
psi Upe3BbIYAHBIX MEpP B MOJIb3y OCTHSIKOB: ‘

—> OecmaTHYyIO pa3aady xjieoba: «Bce Oy1ouyHUKY OyayT 00sI-
3aHbl HEMPEPBIBHO TeYb xJ1e0, KOTOPbIi OyIeT JapoM pasaaBaTh-
¢S Hapomy; UM OyneT 3arjiayeHO COOTBETCTBEHHO TPeOOBAHUSIMY;

—> mnepenavyy MMYIIECTBA SMUTPAHTOB U JPYTMX BparoB Ha-
pona;

—> 0e3BO3MEe3IHOE BO3BpallleHUe Hapody 3aJOXEHHBIX B
JomMbapae Bellei U ap.

Takmuka pesoatoyuoHHo20 npasumenvcmed. B nepexoaHblit
rnepuoj oT OypXKya3HOro K KOMMYHMCTMUYECKOMY OOIIECTBY Oa-
OyBUCTBI TUIAHWPOBAIM CO3[aTh PEBOJIIOLMOHHOE MPaBUTEb-
ctBO. [Ipenmonaranock, 4YTo 3TO MPABUTEIbCTBO BBEET:

—> gkobuHckyio Koncrurynuio 1793 r. (C HEKOTOpPBHIMU
U3BATUSIMU);

-> BceoOlee paBeHCTRO;

—> BceoOlliee BOOpYXKeHUe Hapo/a;

—> BceoO1Iy0 00s13aTeIbHOCTh Tpyaa: «IIpupona Bo3moxu-
Jla Ha KaXJIOTo 4esioBeKa 00SI3aHHOCTb TPYIUTBCS».
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JIuna, Kotopele He OyAyT 3aHMMAThCSl OOIIEMONAE3HBIM (PU-
3UYECKUM TPYAOM, OymyT OOBSIBJCHBI PEBOJIOLIMOHHBIM MpPaBU-
TeJbCTBOM MHOCTPAaHLAMU M JIMIICHBbI TMOJUTUYECKMX IIpaB.
Kpome Toro, 3T MHOCTpaHLBI OYIyT BHICHUIATHCS Ha «OCTPOBa
Mapraputsel 1 OHope, I'mepckue octpoBa, octpoB OJIepoH U
Pe», xoTopble OymyT mpeBpallleHbl B MeCTa UCIPAaBUTEIBLHOTO
TpyZa.

PeBontolinoHHOE MPaBUTEILCTBO NOJKHO OyIeT MPUHSITH
3aKOHBI, KOTOPbI€ TMO3BOJSAT YIPa3dHUTh YACTHYIO COOCTBEH-
HOCTb B TeUEHHUE XM3HM OJHOTrOo TMoKojeHus. [lnaHupoBantoch
MPUHATHE 3aKOHA O 3allpellleHuu BceX (OopM HacjeIOBaHMSI
HUMYIIECTBA.

JIelicTBUSI PEBOJIOLIMOHHOTO TPaBUTEIbCTBA MPUBEAYT K CY-
IIECTBEHHOMY M3MEHEHMIO MOJOXEHUS] TPYISAIIUXCS: OHU OymyT
UMETh IMPWJINYHbIE MeOIMPOBaHHBIC KBAPTUPHI, ONEKIY AJIST pa-
OOTBbI U OTObIXa, YUACTBOBATh B OOILECTBEHHBIX Tpare3ax.

Cmpameeus pegoaoyuorHo2o npasumenvcmeda. B «MaHu-
decte naedeeB» babed mmaHupoBan ycTaHOBJIGHUE B Oymylen
®paHuuu pecnyoauku: «Heo0xomumo... BEpHYThCS K IeMOKpa-
TUYECKOMY TpPaBJICHUIO, EAMHCTBEHHO IOI00Aa0IIeMy BO3POX-
NeHHbIM (ppaHIly3aM, €IMHCTBEHHO NOCTOMHONM Harpaie 3a MX
IJIATEbHBIE TPYIbl, 32 UX CJIaBHbIC peCIyOIMKaHCKUE TOIBU-
', K €IMHCTBEHHOMY IpaBJIEHUIO, KOTOPOE OHU BCerga CTpe-
MWINCH TOJYYUTh U KOTOPOTO OHU yXe ObLIO JOOUIUCH.

baGed m ero CTOpOHHHUKHU CO3IANIK PEBONIOIMOHHYIO Opra-
HU3aLMI0, KOTOpast BHICTYITHJIA 34 TOCYIApCTBEHHBIN MEPEBOPOT
1 YCTAHOBJIEHWE PEBOJNIOLMOHHONW TUKTATYphl C IIEJTBI0 OCHO-
BaHWUsSI KOMMYHUCTHYECKOTO obmectBa Bo @panuun. B otim-
ype OT KOMMYHUCTHYECKUX MpoekToB [lnatona, Mopa u Mo-
pein 6abyBUCTHI pa3paboTalii HOBYIO CTpATeTHIO Iepexona
K KOMMYHM3MY: 3aXBaT TOCYITApCTBEHHOM BJIAaCTH TPYIIOW pe-
BomOIMOHEPOB. [loaToMy 6abyBHCTOB MOXHO Ha3BaTh IEPBbBI-
MM JEeHCTBYIOIIMMM KOMMYHHCTaMu, a babGeda — aumepom
MMapTUH, BIIepBbIe 3asBUBIIEH 00 MHTEpecax TPYIAIINXCS.

Tema 8. MNOJIMTUKO-NPABOBbIE YHEHUSA
B POCCWU XVIII BEKA

Ilepsas nonoseuna XVIII 6. B Poccun accouuupyeTcsl C ak-
TUBHOM pedopMaTopckoit aesteabHocThio IleTpa 1.

B 1721 r. 3akonumnack CeBepHasl BoiiHa U Poccust BepHyja
cebe BbIxon K banruiickomy Mopio. DTa BoiiHa MMeJa TOJIOXM-
TeJbHOE 3HaueHMe He ToMbKo Mg Poccum, Ho u mus LlBeruu:
OB MOJIOXKEH KOHEI IIBEACKONW 3KCIMAHCUU U CBSI3AHHOMY C
Heil pacIbUICHUIO YeJIOBEYECKMX CHIIL.

B XVIII B. Poccus o ¢opMe rocyarapcTBEHHOTO IpaBjIeHUs
Obl1a aOCOMOTHOM MOHapxueil. DTa ¢opma IpaBIeHUsT Toapa-
3yMeBaJia TaKyl0 BHYTPEHHIOIO MOJUTUKY TocydapcTBa, MPU KO-
TOPOM YUMUTHIBAJIOCH MHEHUE TOJbKO OTHOIO JMIla — abCOMIOT-
HOTO MOHapXa.

Ietp I mpoBoami peopMbl, KOTOPBIE ObLIM HANPABJIECHBI Ha
npeoaoJieHue oTcTaBaHUs Poccuu OT 3amamHBIX TOCYIapCTB.
IMTpuHuManace GecunciaeHHbIe YKasbl, Cpelyd KOTOPHIX ObLIA U
Takue, B KOTOPBIX BO BCEX IETajsIX IMPEANUChIBAIOCh, KaK Cce-
SITh KOHOIUTIO, youparh xj1e6 u T.I. MCIIONHUTENsIM 3TUX yKa-
30B TMPEANUCHIBAIOCH UCIIONB30BaTh METOAbl MPUHYXACHUS B
OTHOILIEHUU TeX, KTO He OyAeT UX BBIMOJHSThL: «M00 camu 3Ha-
eTe, 4To J0OPO M HaJOOHO, HO HAIIM JIIOAU 0e3 MPUHYXKICHUS
He cAealoT».

Ipu Iletpe | mosBUANCHL HOBBIE MHCTUTYTHI KPEMOCTHOTO
MpaBa, KOTOpPbIE IeTajiy MOJIOKEHNE KPECThsIH elle Oonee TsoKe-
JIBIM (TIOMEIIMKHN HAIeISTCh TIPAaBOM Cyla Hall KPEIOCTHBIMU).

OduimanbHOM JOKTPUHOM, CCHUTKAMU Ha KOTOPYIO 0O0CHO-
BBIBAJIaCh a0COMIOTHAST BIACTh MOHApXa, OCTaBajlach JTOKTPMHA
00XeCTBEHHOM BOJIM, COIIACHO KOTOPOIl BJIacTh MOHApXa pac-
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cMaTpuBalach Kak «0OXeCTBeHHOe IMopydyeHue». Mcmonb3oba-
JIMCh CCBUIKM M Ha «00IIee 0J1aro».

HMmenHo B 310 BpeMs, HaunHasi ¢ @. I[Ipokonosuya u B.H. Ta-
TUILIEBA, BIIEPBBIC MPEANTPUHUMAIOTCS TOIMBITKU MTPUCIIOCOOUTD
TEOPUHU E€CTECTBEHHOTO TpaBa M JOTOBOPHOTO IMPOMCXOXICHMS
roCylapcTBa JUIsi 000CHOBaHMSI abOCONMIOTHON MOHApPXWMU.

Bmopas noaosuna XVIII 6. B Poccun o3HameHoOBanzach Kpe-
CTBSIHCKOU BOWHOI mon mpeasBoautenbcTBoM E.M. Tlyrauesa,
KoTopast ToOyaunia MPOrpeCCUBHO MBIC/SIIIMX PYCCKUX JIIOACH
3aayMaThcsl O cymbpbax Poccuu M oCcriopuTh JTETMTUMHOCTDH a0-
COJIIOTHOM MOHApXMU M KpeNmocTHoro mpapa. K yumciay takux
meicauteneit orHocsaTrcss CE. Jecaunkmii m A.H. Pagnmes, xo-
TOpBIE ONMUPAJIUCh B CBOMX MPOMU3BEACHUSIX Ha Ulen (ppaHILry3c-
Kux npocseruresieit (MoHTeckbe, Pycco).

8.1.®d.MpokonosninB.H. Tatnes
0 rocyaapcTBe v npaBse

®eodan IIpoxonomy (1681—1736) — pycckuii MOIUTH-
YeCKUI MBICIUTENIb U LIEPKOBHBIN IesATENb.

Anoxa. Pedbopmaropckas nesrenbHOCTh [letpa I: mepkoBHast
pedopMa, pecdhopMa TIpecTOIOHACTESANS.

buoepaghusa. Ponunca B Kuee B kymedeckoit cembe. [Ipo-
KOIOBUY PaHO OCTAJICSI CUPOTOM, ero BOCIIMTaHWEM U 00paso-
BaHMEM 3aHuMasIcd asand. Yuwicsd B KueBo-MorwissHckoi my-
XOBHOI KOJUIETMU, B Me3YUTCKUX Iukonax JIbBoBa, Kpakosa, B
PHUMCKOM KaTOJIMYECKOM KoJjuiernyme. BepHyBimmch B Kues,
MperoaaBai Mo33Ui0, PUTOPUKY, OorocaoBre u puiaocopuio B
KueBo-MormistHCKO TyXOBHOM KOJUIETUM, TTepeUMEHOBAHHOMN
K TOMy BpeMeHU B akamemuio. ITocne mocemenuss Kuepa Ilet-
poM I 6buT Ha3zHaueH pekTopoMm. B 1718 T. TIepeBeneH B CTOIM-
1y, Ha3Ha4YeH TCKOBCKUM emnuckoroM. CroaBukHuk Ilerpa 1.
C 1721 no 1736 rr. — Buue-npe3uneHT CuHoza.

Joecuueckoe ocHoeanue nOAUMUKO-NPABOBbIX 63215008.
CoueTraHue TEOJIOTUM U TEOPUM ecTecTBeHHOro mpasa (I'po-
uii, ['060c).

OcHosnbie pabomosi: «I1paBma Bom MoHapiei»; «CioBo o
BJIACTU W YECTU LIApPCKOIi».

Coodepicarue noaumuko-npaeoeoeo yueuus. Coommuouie-
Hue OyxosHoli u ceemckoii éracmu. I[IpoKOMoBUY OTpULIAT
WUIEI0 TIPEBOCXOACTBA ITYXOBHOW BJIACTW HAJ CBETCKOM M MO

HETMOMYMHEHMST TyXOBEHCTBA M MOHAIIECTBA, CUMTasi, YTO 3Ta
uaest ecTh: «Kajo ce 3MUMHO, TaNeXCKUI Ce TyX».

[IpokoroBuY Imoyaraj, 4YTO B TOCYAapCTBE €CTb pa3HbIC
«IMHBI», KaXIBId U3 KOTOPBIX 3aHST MOJIE3HBIM IS OOIIeCTBa
nenoM. CBSIIIEHCTBO — 3TO «UMH €CTh B HapoJe, a He MHOE TO-
CyIlapCTBO», II03TOMY OHO ITOMYMHEHO TOCYJapCTBY TaK XKe,
KakK U BCE OCTaJIbHBIC.

ITpokoroBrY ObLT CTOPOHHUKOM pPe(GOpMbI ITPaBOCIaBHOM
LIEPKBU, CYTh KOTOPOI CBOAMJIACH K YIIPa3THEHUIO MaTpuUapiie-
CTBa ¥ MOJYMHEHUIO MPABOCJIABHOM LIEPKBU HApIO C ITOMOIIIBIO
yapexnaeHus JlyxoBHoil kosuternu, a 3ateM CuHoma. [Ipokorro-
BUY OOOCHOBBHIBAJ 3Ty pehOopMy CCHUIKAMHU Ha MCTOPHUIO (pUM-
CKM€ 1 BU3aHTUICKHE MMIIEPATOPhl UMEIN U CBETCKYIO, M Oy-
XOBHYIO BJIAaCTh), a TakKXKe CChUIKAMU Ha IPEUMMYIIECTBO HeE
eIMHOJUYHOr0, a KOJJIETUAJIBHOTO yIpaBieHUsS («M3BECTHEE
B3BICKYETCSI UCTMHA COOOPHBIM IIPaBJICHUEM, HEXEIU €IMHBIM
JTUTLIOM»).

Ilpoucxoxncdenue eocydapcmea. IIpoKomoBUY 6nepevie B
Poccun obpatuicst K doeosoproil meopuu TPOUCXOXKIACHUSI TO-
cynapcrBa. Criemysi TTOJOKEHMSIM IITKOJIBI €CTECTBEHHOIO TIpaBa,
ITpoxomoBuy pazauyalt:

—> COCTOSIHME TI€pBOHAYAIBHON IMTPUPOIHON BOJIBHOCTH JIIO-
IIeil, KOTOpoe eMy IPEIACTaBIsIOCh KaK «4epHOE Aa Oe3MepHOe
0e33aKOHH1IT Mope»;

—> rocyapCTBEHHOE COCTOsSTHME. B rocymapcTBeHHOE COCTO-
sSIHAE, KOTOopoe oOecIieyrBaeT JIOAIM MUp M obiee OJjaro,
JIIOOY TIEpeluIn «He 0e3 cMoTpeHMsT boxus», 3aKiIounB coria-
IIeHne 00 OTKa3e OT BCEX CBOMX IIpaB B IIOJIb3Y CyBepeHa: «Tbl
BJIaZiceIlb HaMM K OOIIEl MOJb3e Hallleil».

Ccpuika IlpokonoBuya Ha BoIo boxwuio B paccykImeHUsx o
JIOTOBOPHOM TIPOMCXOXIEHWM TOCYIapCTBa IMPUHIMIIAAILHO
OTJIMYAeT €ro TEOpMIO OT 3aIlamHbIX TEOPHUMl OOIIECTBEHHOTO
norosopa (I'poumii, ['060c, JIokk m 1p.).

Dopmbt npasaenus eocydapcmea. TTpoKOITOBUY CUMTAN, UTO
¢opMBI TIpaBJIEHUsI TOCYIApCTBa 3aBUCIT HE TOJBKO OT HApOHd-
HOTO comaiieHus M Boju bora, HO M OT pa3Mepa TeppUTOPUM
rocynapctBa. OH mosaraj, 4To pecItyOJUKM MOTYT OBITh «pa3-
BE B MaJIOM Hapoje» M Ha HeOOJBILIONH TePPUTOPHUU.

[TpokomoBuY OTpUIIATEILHO OTHOCHIICSI K PECITYyOIMKE KaK
¢dopme mpaBiaeHMs rocygapcTpa. JleMokpatudeckue peciyOmm-
KA HE MOTYT CYIIECTBOBAaTh 0€3 YaCThIX CMYT, a apMCTOKpPaTH-
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YecKue peciyOIuMKu MOTPSICAIOT pa3HOIJIACUsl MEXIy MpaBsIim-
mu. [loaromy nyumieit opmoii mpapiaeHusi rocymapcTtBa Ilpo-
KOTIOBUYY MPEACTABIISLIACh MOHAPXUS.

®. TlpoxonoBuY paziuyan dea éuda MOHApPXUIi: Haclea-
CTBEHHYIO U BbIOOpHYI0. Kaxknmast 3 atux ¢opM UMeEeT I10CTO-
WHCTBA U HEJOCTaTKHU.

Buibopras monapxus 110Xa TEM, YTO BO BpeMsT BHIOOPOB HO-
BOTO MOHapxa MOTYT BO3HUKHYTb cMyThl. OIHaKO UMEHHO TaKasi
¢opMa MOHapXuM TO3BOJSIET COXPAHUTb MOHAPXUYECKYIO (hop-
My TIpaBJIEHUSI, €CJIY TIpaBsiiiiasi AMHACTUS PEPhIBACTCS.

Henocrarok xacaedcmeennoit monapxuu ITpokonoBud Buaes
B TOM, YTO HACJIeJIHUK IO 3aKOHY MOXET OKa3aThCsl HEIOCTOM-
HBIM IIPECTOJIA, T.€. «HETOJHBIM», «HEUCKYCHBIM», «ICHUBBIM».
IpeononeTh 3TOT HEAOCTATOK MOXHO, €Cld MOHapX Ha3HAuuT
3aBelllaHUeM JOCTOMHOro HacjiefHuka. B o6ocHOBaHUE 3TOTO
noJyioxkeHust [TpoKomoBUY cchulajicsi HA WHCTUTYTHI YaCTHOTO
npaBa: «Kak oTtery MoXeT TUIINThL ChIHA HACJECTBA, TaK U TOCY-
napb — mpecroja». IIpokonoBuy cceutaiicss Ha MBana 111, koto-
phiit 3asBisuT; «KoMy 3axody, TOMYy U OTAaM KHSKEHUE».

Jlyymeit ¢opmoii npasiaeHust misi [IpokonoBuya Oblia Ha-
cienctBeHHass MoHapxusi. OH Hamwcasn CIelUabHYI0 paboTy,
4yTOObI onpaBaaTh NpuHATHINA Iletpom I B 1722 1. yKa3, B KOTO-
pOM 3a MMIEepaToOpoM MPU3HABAIOCH MPABO HA3HAYAMb HACHE/-
HMKa TpecTtojia. DTa paboTa Hocuiia Ha3BaHue: «[IpaBaa Boimn
MOHaplIeil BO OMpeaeieHMU HaclleMHUKA IEP>KaBbl CBOCI».

IMonutnyeckue B3misiapl Peodana [Tpokornosruya Mo3BoSIIOT
CYIUTb O COOTHOILIEHWM TOCyIapcTBa WM IMpaBOCIAaBHOMN LepK-
BU B Poccun Bo Bpemena Iletpa 1. B.M. KitoueBckuii onieHWI
pabory ITpokonoBuua «IIpaBma Boau MoHapiiei» KakK «Kpat-
KYIO 3HIIMKJIOIEINIO TOCYIapCTBEHHOIO MpaBas.

Bacuianitk Hukurny Tarnmes (1686—1750) — pycckuii
HUCTOPUK W TOCYIApCTBEHHbIN esTe/b, CTOPOHHUK TEOPUM ec-
TECTBEHHOT'O ITpaBa.

Inoxa. Pedopmaropckas aesareabHocTh [leTtpa 1.

bBuoepagpua. Tlpovicxonun u3 3HATHOTO ABOPSIHCKOIO poja.
OKOHYMIT apTUJUIEPUIICKYI0 MHXEHEpHYo 1Koy B Mockse. B
1704—1717 r1r. cocTostn Ha BOeHHOM ciyx0e. CroIBUXHUK
Iletpa I, BXooui B €ro «y4eHylo ApYyXuHy». OpraHuszaTop rop-
Horo feyia Ha Yparne. YkasoMm Iletpa ObUT Ha3HA4eH PYKOBOIM-
TeJleM TOPHBIX 3aBOIOB Ypana. beutl rydbepHatopoMm AcTpaxaHU.
ITpu Enuzasete (1745) moman B onany. [TocieqHue roabl Xu3-

HU TIPOBEJ B CBOEM IMOAMOCKOBHOM UMeHuMU bonnuHo, rie 3a-
BepLIUJ CBOl paboty «Mcropusi poccuiickasi ¢ caMbIX APEB-
HEUIINX BpeMEH», a TaKKe Hamucal psi paboT M0 3KOHOMUKE,
reorpauu, MPOCBEIIEHUIO U TTOJTUTHKE.

Jloeuneckoe ocnosanue noaumuxko-npaeoeozo yuenusn. Co-
yeTaHWe WIeH TeOPUM eCTeCTBEHHOTO IpaBa ¢ UCTOPUYECKUM
MOAXOI0M.

OcHnognbte pabomot: «VIcTopusi poccuiickasi C caMbIX JApeB-
HEHIIMX BpeMeH», «Pa3roBop o IoJjib3e HayK U YUUJIUIIL».

Cooepycanue noaumuko-npagoeozo yuenus. Ilpoucxoorc-
denue eocydapcmea. Crienysl MOJOXEHUSIM TEOPUU €CTECTBEH-
HOro TpaBa, TaTuilieB pazanyaeT eCTECTBEHHOE COCTOSIHUE KakK
COCTOSIHUE <«BOJIbHOCTH», KOTJA YEJIOBEK «YMPaBSIETCS] TOJBKO
€CTECTBEHHBIM 3aKOHOM», OOXOAUTCS 0€3 BJIaCTU U 3aKOHOB
rocynapctsa. OmHaKO CBOIO BOJIIO YEJOBEK MOXKET MCIOJIb30BaTh
HEepa3yMHO U BecTU ce0s1, Kak miaaeHel. [Tostomy, monaran Ta-
TUIIEB, BOJIE YEJIOBEKA JOJDKHA OBITh «ITOJIOXKEHA Y3[a HEBOJU
IUIST €TO X€ MOJIb3bl». «Y3Ia HEBOJIW» MOXET OBITh mpex BUIOB.

Ectb y30a «no npupode» — poauTenabcKasi BIacTb, a Takxke
MOHapxuyeckasl BIacTh, KOTOpash aHAJOTWYHA POJUTETHCKOM.
MoHapx MonoOeH rocrnoJuHy B CBOEM JOM€, a TOCYIapCTBO —
9TO JJOM MOHapxa, He XKeJalolIero pa3opeHus: CBOeMy JA0MY.

Ectb y30a doeosopuas, T.e. y3na, KOTOpYIO MHIAMBUJ CaM,
«ITO CBOE BoJie» TSI ce0s1 BbIOMpaeT. XOJoIM, KOTOPhIA HE MO-
XEeT caM cebsi 00eceunThb, 3aKJI0YaeT T0rOBOP C TOCIOAMHOM.
AHajnornuHo, cuutan TaTuiies, U «0OLIEHAPOAMS, WIU PEC-
MyOJIMKU» OCHOBAHBI Ha JOTOBOPE.

Ectb y3da «no npunyscoenuro», T.€. KOra 4desioBeKa JIMIIIA-
0T BOJU U CBOOOAB HacuiabHO. Takas y3ma co3mgaeT padCTBO.
TaTtuiieB cuurtan, 4To pad UMEET MpaBo TOOUBATLCSI CBOETO OC-
BOOOXX/IEHUS, TaK KaK «pabCTBO MPOTMBOPEUUT 3aKOHY XPUCTH-
AHCKOMY» .

Htak, TatuineB Kak MCTOPUK IOIMYCKAeT U 002080pHYI0 me-
opuro TIPOUCXOXIEHMSI TOCYIapcTBa, MPU MOMOIIM KOTOPOi OH
00BSICHAET BO3HUKHOBEHME PECTNyOJWK, U HaAmpuapxanbHyro
meopuio TIPOUCXOXIEHUSI TOCYIapCTBa, KOrma pedb 3aXOAUT O
MOHAapXUM.

' TatumieB npoTUBopeunt cebe. TPyIHO NPU3HATE, YTO Y3Ia «I10 PUHYX/IE-
HUIO» T0JIe3Ha pady.
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Knaccugpuxayus gopm npasaenus eocydapcmea. Kpurepun
KJaccuuKanum:

1) reorpapmueckuii pakTop («Mayble» WU «BEITUKUE» TEP-
puTOpUN);

2) HaJlWuyue WU OTCYTCTBUE BHEIIHEH yrpo3bl CO CTOPOHbI
cocelent.

Tabnnya8. 1
dopMbl NpaBneHns rocygapcTea

Xapakrtepucruka ®opMa npaBjJeHHn
TEPPHTOPHH H Hapoaa rocyiaperea

Mansle u He noaBeprawmHecs
HanaACHHIO HAPO/BL:

Tonnauaus, seitnapus NEeMOKpaTHYeCKas pecnybauxa

Benukue u He nogsepraoumuecs
HanajeHyIo Hapobl:

AHrus KOHCTHTYLIHOHHAS MOHApDXUA
Benenus apHCTOKpaTHYeCKas pecnytiuxa

Benmnkue u nojBeprarwoimmecs
HAMageHHUIO HAPOXBI:
Poccus, ®panuus,

Janns, Henanus caMofIepKaBHe («CaMOBIACTHER)

Pewenue eonpoca kpenocmrnoeo npasa. Kak WMCTOPUK,
B.H. TatumeB cuntaeT KpemocTHOE IIpaBO ommOKoi bopuca
T'onyHoBa, koropbiii oTMeHus OpbeB JleHb, 4TO MpUBENO K
MOJTHOMY 3aKPETOLIEHUIO KPECTbSIH.

OH aHanM3upyeT CUTyallMIO Ha 3amane: TaM HeT KpemnocT-
HOTO TIpaBa M 3TO TOJIE3HO TOCYIApPCTBY.

TaTuileB NpUXOAUT K MapagoKCaTbHOMY BbIBOLY: OTMEHMTD
B Poccum kpernocTHoe MpaBo OyneT eile OOJbIIMM 3J710M, YeM
HE OTMEHUTH, TIOTOMY UTO:

1) oTMeHa KpernoCcTHOro TpaBa He COrjacyeTcsl ¢ CUCTeMOM
camojiepXaBMsl. YKOPEHUBILMICS 00blYail HEBOJIM OTMEHSTh
Hebe30ITacHo;

2) MyXUK JIEHUB, U €CJIU JaThb €My BOJIIO, TO OH TOTUOHET.

TarumeB B pabote «Kparkme 3KOHOMUYECKHUE O JEPEBHU
crenyoomei 3anuckuy» (1742) npuBomut nepedeHb u3 20 ImyH-
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KTOB, B KOTOPBIX COMepKaTCs TPU3HAKU JICHIBOTO KPECThSHU-
Ha: paHee BCETO MPHCTYIIAeT K ele, 3MOPOBBIA 10 MUPY XOIUT
W MUJIOCTHIHIO TIPOCUT, B JOME KBacy HeT, CBEpYKM M Tapaka-
HBI ¥ T.II.

B a10i1 xe pabote TaTwineB TipemiaraeT IBOPSHCTBY BBECTH
TOTAJTBHBIN HaI30p HaI KPECThTHAMM, CTPOTHE MEpPHI BHEIKO-
HOMWYECKOTO TIPUHYKICHHS.

TaTwimeB BHeC CYIIECTBEHHBIN BKJIAA B OTCUSCTBEHHYIO Te-
opuio (GopM TIpaBIeHUS TrocymapcTBa. TaTWIEB — OIWH U3
TIePBBIX PYCCKUX MBICIUTENEH, KOTOPBIM CTal MCIOJb30BaTh
TEOPUIO €CTECTBEHHOTO IIpaBa M JOTOBOPHOTO ITPOMCXOXKIEHUST
TOCyIapcTBa JIjIsT OOBSCHEHMS TIpOOJIeM ToCymapcTBa M IIpaBa.

8.2. MNonnTnko-npaBoBOE yYEHNE
CE. OecHuukoro

Cemen Edumonny lecankmii (ok. 1740—1789) — niepBbiit
pycckuii Tipodeccop mpaBa MOCKOBCKOTO YHMBEPCUTETa, CTOPOH-
HHK TEOpUH pa3meficHHs] BJIacTell M 3aKOHOATETEHOTO PeryIipo-
BaHMS KPEITOCTHOTO TIpaBa, CTOPOHHMK CyIa TTPHCSIKHBIX.

Anoxa. «IIpocBelieHHbI abcomoTu3dmM» B Poccun — mepu-
on mipaBieHus Exarepwrsr 11, xotopas B 1767 1. co3Bama Ko-
MHCCHIO [UII COYMHEHUST TTPOeKTa HOBOTO YIoXeHUsS (YiaxeH-
Hast KOMHUCCHS).

buoepaghusa. Tlpoucxoaun u3 MmeliaH yKpanHckoro r. Hexu-
Ha. Ydyeba B CeMUHApUH, 3aTeM — THUMHA3Us TP MOCKOBCKOM
VHUBEPCUTETE M ydeba B YHMBEpPCUTETe MpU AKaleMUU HayK B
Ierep6ypre (¢ 1759 r.). B 1761—4767 1T. 3aHMMaeTcsa B YHU-
BepcuteTe r. [asro (AHMIMSA), rae ciayulaeT JeKuuu Amama
Cwmurta. Tlo BO3BpaleHNM U3 AHIIMK GbUT Ha3HAaueH Tpodec-
copoM TipaBa MOCKOBCKOTO YHMUBEPCUTETA, B KOTOPOM ITIPEIIO-
naBan 1o 1787 r. Yurtan Kypc UCTOPUMU U TEOPUM PYCCKOTO 3a-
KOHOJATEIbCTBA U «3aKOHOMCKYCCTBA».

Jlocuueckoe ocnosanue noaumuxo-npaeoeozo yuenusa. Ha
JleCHULIKOTO oKa3aiu OoJibllioe BAvsSHUE uaeu Anama Cmura,
Ilapns Jlyn MoHTeCKbe, 3HAHHE aHTIMHACKUX TTOJUTUKO-TIpa-
BOBBIX MWHCTHTYTOB.

Ocnosnas paboma: «IlpencraBieHre o6 yuypexXIeHUM 3a-
KOHOATeTbHOM, CYINTEIFHON M HaKa3aTelbHOM BlacTh B Poc-
cuiickoit nMmrrepumn» (1768).

111



Y3HalTe CTOMMOCTb HanMcaHusi Ha 3aka3 CTyAeHYEeCKUX U acnmpaHTCKux pabot
http://ly4e6bHunkn.nHdopm2000.pd/napisat-diplom.shtml

Coodepycanue noaumuxo-npaeoeozo y4enus. Bcnen 3a
Anamom CmuTtoMm [eCHMIUKMIA BBIACISII YEThIpE 3Talla pa3BH-
THS YEJIOBEUECTBA B 3aBUCMMOCTH OT MCTOYHUKOB CYIIIECTBOBA-
HUSI TOTO WJIM MHOTO Hapoja:

1) cobupaTeabCTBO;

2) MacTyIIecTBo;

3) xebomnaIiecTBo;

4) KOMMEpYeCKHIA 3Tarl.

Bonee cosepiieHHOMY 3Tamy pa3BUTHUS YeJIOBEYECTBA COOT-
BETCTBYET OoJiee pa3BUTOE 3aKOHOAaTeIbCcTBO. Hambosbiee pas-
BUTHE 3aKOHOHATEIbCTBO IIOJy4aeT Ha KOMMEPYECKOM ITalle.
Ecmu y npeBHMX pMMIISSH BCE 3aKOHBI YMEIIAJINCH Ha 12 Tabmm-
1ax, TO B COBpeMeHHOM JleCHUIIKOMY AHIJINM, «[Je HBIHE 3a-
KOHBI B BEJIMKOM COBEPILEHCTBE», TOJbKO COKpallleHHOe M3J10-
JKeHHE 3aKOHOB 3aHUMAET 25 KHMT.

Konyenyusi pazoenenus esacmeii. JlecHULKU® pa3paboTan
KOHIIETIIIMIO pa3nesieHrs BJIacTei mpuMeHuTeabHO K Poccutic-
KOl MMIIEpUM 1 U3JIOXUI ee B cBoeM «IIpemcraBieHun o0 yd-
pPeXIeHNM 3aKOHOIATEJbHOM, CYIMTEJbHONM M HaKa3aTeJIbHOI
BiacTy B Poccuiickoil mMmepum».

JIeCHULIKWIT MPeaIoXWI CO3IaTh OpraHbl 3aKOHOMATEIbHOM,
«CYIMTEJIbHOW» U «HaKa3aTeJbHOW» BJIACTH.

3akonodamenvHyro 6aacme OOJDKEH OCYIIeCTBIsATh CeHar —
3aKOHOCOBELIATE/IbHbIN opraH. B mpencraBieHun JlecHULIKOro
CeHar H0KeH OBITh OMHOIMAJATHBIM (KOJWYECTBO MEMYyTaTOB:
600—800 yesoBeK), GECCOCIOBHBIM, BLIOOPHBIM Ha IISTH JIET
Ha OCHOBE BBICOKOTO MMYIIECTBEHHOTO LI€H3a.

3a MOHApXOM COXpaHSETCs MpaBO aOCOJIOTHOTO BETO Ha
o000 3aKOH, BEIpaboTaHHbBIN CeHaToM.

«Cyoumenvnas» eaacms. Cyapby Ha3HAYAIOTCSI MOHAPXOM.
TpeboBaHUs, IPEIBIBISIEMBIE K CYIbSIM:

—> IOJDKEeH MpeaBapuTesIbHO cAaTh 3K3aMeH mpodeccopam
IOPUANIECKOTO (haKysIbTeTa;

—> UMETb HECKOJIbKO JIET CTaXa aJIBOKATCKON MPaKTUKU;

—> NIPONTU UCTIBITAHUS Ha «(baKy/lIbTeTe aJBOKATOB»;

— > 3HATh JATUHCKWI, (PpaHIy3CKNIA, HEMEUIKUI 1 aHTJINIC-
KWW SI3BIKU.

JlecHUIIKMIA — CTOPOHHMK Cyla IMPUCSKHBIX W TPUHIIUIIA
HE3aBUCUMOCTH Y HECMEHSIEMOCTH CYNEH.

«Hakazamenvhas» 6racmes NOIKHA OCYIIECTBISITBCS BOEBO-
laMH, Ha3HauyaeMbIMU MOHApXoM. BoeBOIbI BBITTOIHSIOT ITOJIM-
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Leiickue U duckaibHble PYHKIMU, TOJJIEXKAT CyAeOHOMY KOHT-
pOJII0; BUHOBHOCTh BoeBoa omnpenensier CeHar.

Kpumuxa kpenocmuoeo npasa:

* C TOYKM 3pEHMSI SKOHOMUYECKOI HayKu KpermoCTHOE Ipa-
BO — TOPMO3 Pa3BUTHSI TTPOMBILIJICHHOCT W 3eMJICACIINS;

* C HPABCTBEHHOM TOYKMW 3PEHUS] TOPTOBIIS JIIOABMU <«IIPO-
TUBHA YEJIOBEKOIIOOUIO».

Ilpednoocenuss no 3aK0HO0AMENbHOMY YPESYyAUPOBAHUID:!

* yperyJiupoBaTh 3aKOHOM OOSI3aHHOCTHM KPECThSIH IO OTHO-
LIEHHUIO K ITOMEIINKAM;

* 3aKpeNnuTh 3a KPEIOCTHBIMMU IPAaBO COOCTBEHHOCTU Ha
JIBUXKMMOE VMYIIECTBO;

* 3aMnpeTUTh MPOAAXKY KPECThH 0e3 3eMJIM U 0e3 UX COIJIacHsl.

CE. JlecHMUKuit — MepBBIA PYCCKUI MBICIUTEb, KOTOPHIA
MPEIJIOXMI HUCITOIb30BaTh KOHLEMIUIO pa3ielieHUus] BacTei
KaK CpeACTBO pehOPMUPOBAHUSI POCCUICKOTO CaMOJCPKABUSI.

CE. [JecHMLKUII — TEOPETUK 3aKOHHOCTU B YCJIOBHUSX CY-
LIECTBOBAHUS KPEMIOCTHOTO IpaBa.

8.3. YueHue A.H. Pagunwuesa
O npaBe 1 rocyaapcTee

Anekcanap Hukonaesua Pagumen (1749—1802) — pyc-
CKUI TIOIMTUYECKUI U TIPAaBOBOM MBICIUTENb, TECOPETUK PEBO-
JIIOIIMOHHOM JIeMOKpaTUH.

Anoxa. <«IIpocBemeHHbli abcomoTusm» Exatepunsr I1.
YcuneHre KpermocTHUUECKOro rHeTa. KpecThsiHCKast BoiiHA 1oz
npensoguTenbcTBoM E. Ilyrauesa (1773—1775).

Buoepaghusa. A.H. PaguineB npoucxonun u3 ABOPsIH. 3aKOH-
yun [laxxeckuii Kopryc, a 3aTeM — IOPUANYECKUN (haKyJIbTeT
Jleitmnrckoro yHuBepcnteTa. Bein yrpasmisiomm IlerepOypr-
ckoii TamoxHel. [lo ykazanmro Exarepwusl 11, 3a omy «Bomb-
HOocTh» M KHHUTY «IlyremectBue m3 IlerepOypra B MocCKBy»
[ManaTta yrojgoBHOTO cyma TpuroBopwia Paguinesa K cMepTHOM
Ka3HU. Yepes HeCKOJIbKO JHEl CMepTHasl Ka3Hb Oblla 3aMeHeHa
ccplTkoit B MmmMckuit octpor cpokom Ha 10 jret. B 1801 1. Pa-
IWIIEB TOJIYYWJl pa3pelleHre Ha Bo3BpalieHue B IlerepOypr.
Bout npuBieyeH K paboTe MO COCTaBICHUIO 3aKOHOB B KOMMC-
cuH, co3manHoi AsekcaHapoMm I. B kKomuccum BBICTYITAN ¢ pa-
IWKaJTbHBIMU TPeOOBAHUSIMU B 3allUTy KpecThbsaH. Omacasch
HOBBIX Mpec/eIOBaHUI, TOKOHYMII C COOOIA.
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Jlozuueckoe ocnoeanue noaumuxo-npagogozo yuenus. Ec-
TeCTBEHHOIIpaBoBasi Teopusi, ucropus Poccuu u ocMmbiciaeHue
OITBbITA AHITIMHACKOM, aMepMKAHCKOM 1 (DpaHITy3CKOI PEBOIOIIIIA.

Ocnoeuvte pabomor: «IlyremectBue m3 IlerepOypra B
MockBy», oma «BoabHOCTE».

Coodepycanue noaumurxo-npagogoeo yuenus. Iloasumuuec-
Kue @3ena0bl. IlprumHOI mepexoma JIOIeil OT €CTECTBEHHOTIO
COCTOSIHMSI K TOCYIapCTBEHHOMY COCTOSIHMIO PamuiiieB cuurtai
MOSIBJICHME YacTHOM coOcTBeHHOCTU: «Kak ckopo ckazai 4eno-
BeK: cus IsiAeHb 3eMyar Mos1! OH TIpUTBO3AWII ceOsl K 3eMJie 1
OTBEP3 IyTh 3BEPOOOPA3HOMY CAMOBJIACTHMIO, KOIZIa 4YeI0BEK
MOBEJIEBAET YETOBEKOM» .

l'ocymapcTBO OCHOBaHO Ha MOJMYAJIMBOM JOTOBOPE MEXIY
JIIOABMM, COTJIACHO KOTOPOMY JIIOAM OTKA3BIBAIOTCS OT YacTHU
CBOMX IIpaB M YacTH MPUPOTHOM BJIACTH, PaCCUMTHIBAsI, YTO TO-
CymapCTBEHHasl BJIACcTb OyIeT CIy>XKUTh oOIeMy Ojary: «locy-
IIApCTBO €CTh BeJMKas MaxuHa, Koes 1IeJb €CTb 0JIa’keHCTBO
rpaxaaH».

PamguiieB mpu3HaeT mpaBo Hapoja Ha CONPOTUBJIEHHUE TOCY-
nmapcTBeHHO# Biaactu. Ecnu rocymapp HapylnaeT JaHHBIA MOJ-
YaJIMBBIM JOTOBOP, TO HAPOI OCBOOOXKIAETCS OT O0sS3aHHOCTHU
MOAYMHSAThCS Tocymaplo: «HempaBocyaue rocymapsi maet Hapo-
Iy, €ro Cydobe TO Xe M 0ojiee Halg HUM IIPaBO, KaKoe €My JaeT
3aKOH HaJ MPECTYITHUKAMM».

B 1773 r. Paguimes mepeBen Ha pyCCKUM SI3BIK KHUTY (ppaH-
ny3ckoro wucrtopuka Iabpmens Mabmm «PasMmbinnieHus o
rpeuyeckoil UCTOpHU...». DpaHIy3cKUil TepMUH «despotisme»
MepeBesl PYCCKUM CJIOBOM «CaMOIEPXKaBCTBO», CleiaB IMpUMe-
YaHMe: «CaMOAEPXKAaBCTBO €CTh HAaMIIPOTMBHENIIIEE YeI0BEUYEC-
KOMY €CTECTBY COCTOSIHHE».

CamonepxaBue PaguineB paccMarprBai Kak IPOM3BOJI Ca-
MOJIepKIla, KOTOPBI MIIET TOJBHKO CBOEH IOJIb3bI U PYKOBOI-
CTBYETCS JIUIIIb CBOMMU MPUXOTsIMU. MoHapx, 1o MHeHuto Pa-
IWIIEBa, — «IEepBEUIINIA B OOIIECTBE MOXET OBITh yOMiilia,
nepBerunii pa30oMHUK.

PamumeB Bockiaunan: «CKaxXu Xe, B Ubeil TOJIOBE MOXET
OBITH OOJIBbIIIE HECOOOPA3HOCTEM, €C/IM HE B LAPCKOM?».

' Pamuuie nosropseT Pycco, 3asBisis, YTO eCTECTBEHHOE COCTOSHUE — 30-
JIOTOM BEK, KOIJA HET YAaCTHOM COOCTBEHHOCTH WM LIAPUT TapMOHMSI, CBSI3aHHAsI C
JIEMCTBMEM 30JI0TOTO TIPaBUJia HPABCTBEHHOCTH.

BepHyTbCA B kaTanor y4ebHMKOB 1 MOHOrpadumn
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Exarepuna Il B 3ameuanusax Ha «[lyremecrBue mu3 Ilerep-
Oypra B MockBy» Hammcana: «CoYMHUTENb HE JIIOOWUT Iia-
peit..» 1, TIO clloBaM ee cekpeTapsi, Ha3Baja PamuineBa «OyH-
TOBIIMKOM, Xyxe IlyraueBa».

IIpasoevie 63247061 Paduwesa. PanuiieB nepBbIM KpPUTHU-
KyeT CUCTeMY KpeIoCTHOTO TpaBa B Poccuu ¢ pasHBIX Touek
3pEeHUSI: ¢ IOPUANIECKOM, ¢ SKOHOMUYIECKOM, C HPAaBCTBEHHOIA.

C ropuduueckoii mouxku 3peHuss KPeroOCTHOE IPaBO IPOTH-
BOPEUUT KaK ANO3UMUBHOMY TIpaBy («KPECTbSIHUH B 3aKOHE
MepTB»), TaK U ecmecmeenHomy TipaBy. Ecim do 3axkittoueHUst
0011IECTBEHHOTO JOTOBOpPA BCe OBUIM OOWHAKOBO CBOOOIHBIMH,
TO OHU JIOJIKHBI ObITh OJWHAKOBO OTpaHMUYEHBI B CBOEH CBOOO-
IIe U nocae ero 3akmodeHus. OQHAKO TOJIOXEHNEe KPEIOCTHOTO
KPECThbSIHUHA MPOTUBOPEUYUT OOIIECTBEHHOMY IOTOBOPY: <«IIO-
pabollieHre eCTh MPEeCTyIUICHUE».

C sxoHoMUUecKol mouKU 3peHus TPyl KPEIOCTHOTO KPeCThs-
HMHA UMeET HU3KYIO TTPOU3BOAUTEIILHOCTD, TAK KaK Y KPECThSIHU-
Ha HET UHTepeca paboTaTh Ha HUBE, KOTOpask eMy He MpUHaIIe-
xuT: «HuBa pabcTBa, HEIOJNHBIN AaBasi TJI0A, MEPTBUT TPaskIaH».

IlepseiMm B Poccum PammineB mpemjioXmia pelIeHWEe 3TOU
MpoOJIeMbl — 3eMJISI JOJDKHA MPUHAIIEXATh TeM, KTO ee obpa-
OarbiBaeT: «KTO Xe K HMBe Omkaiilliee MMeeT IpaBo, Oyne He
Jenareib ee».

C HpascmeenHoli mouku 3peHus oOblYail TopabolaTh cede
MOJOOHOTO — 3TO «3BEPCKUI O0BIYAil», CBUACTEILCTBYIOIIMIA
00 OTCYTCTBUM IyIIW M KAMEHHOM CepAlle.

Tloaumuueckuii  uodean Paduwesa. WneambHON dopmoit
MpaBJeHUsI TocydapcTBa Uil Hero Oblia pecnybauxa: «Ha Beue
BECh TEUET HApOI».

PamuinieB mpuBOAUT MCTOPUYECKUM apryMeHT B O00OCHOBa-
HUE BO3MOXHOCTH pecnybiauMKaHcKoro crpost miss Poccun: B
ucropun Poccum yxke BcTpedasnach peciybaMkaHckas dopma
npasieHuss — HoBropozackast pecryoinka.

Ha o6onpmoit Tepputopnn Poccunm PammimneB mpeamosarai
co3mganue deaepalni pecITyonnK.

CpeacTBoM Tiepexofa K pecnyOJiMKe OH CUMTaJl HapOIHYIO
peBOJIIOINI0. DTO TpeACTaBleHUe CIOXUIoch y PamuineBa B
pe3yibTaTe M3ydyeHUsI UCTOPUU AHTJIMICKOM, aMepUKaHCKON 1
(paHIy3CcKOIl pEeBOMIOLINI, XOTS UX pe3yibTaThl U HE YIOBJICT-
BOpSUIM €ro ToJHOCThbIo (PamuieB KpUTHUKOBAI COXpaHEeHUE
pabctBa B CIIIA).
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[Ipasosoii udean Paduwjesa. 3aKOH — 3TO «M3BET OOLIEH
BOJIU» .

A.H. PaguiueB mnepBbIM BbIpa3su WHTEPECHl TPYAOBOTO
KPECTbsIHCTBa (3eMJIs1 TOJDKHA MpUHAAIEXaTh TeM, KTO ee 00-
pabaThIBaeT).

OH OBIT TaKKe aBTOPOM IIEPBOM TTPOTPaMMBI PEBOJTIOIIMOH -
HOM IEeMOKpaTHH, KOTopas MpeArojiaraeT HapOIHYIO PEBOIO-
A0 M yIpeXIeHne pecnyoauku B Poccum.

Tema 9. NMOJIMTUKO-NPABOBAA MbICJ1b
B FTEPMAHNN KOHLUA XVIII — HAYAJIA XIX BEKA

B xonue XVIII — navame XIX B. I'epmanust Obuta MOJUATH-
YEeCKM pa3apo0JeHHON W 3KOHOMMYECKM OTCTAJION CTpaHOM.
OnHako MMEHHO Ha 3To BpeMsl B 'epMaHUM MPUXOIUTCS pac-
LIBET M033UU U punocoduu.

HawuBbIclliee pa3BUTHE 1 3aBEPIICHUE PALMOHATUCTUIECCKUNA
MOJXOJ K TMpaBy Halled B TPyJax KJIacCMKOB HEMEUKOH (buio-
copuu Kanra u I'eress.

9.1. Yuenne Mimmanymnna KaHta
0 MpaBse 1 rocyaapcTee

Nvmmanyun Kanr (1724—1804) — ocHoBaTeslb HEMELIKOMH
KJ1accu4eckoil puiaocoduu, MOMUTUIECKUAI U TTPaBOBOM MEIC-
JIUTEb.

Inoxa. B xoHue XVIII — navane XIX B. 'epMaHusi Obuia
MOJUTUYECKHA Pa3gpoOJICHHOW MW SKOHOMMYECKM OTCTalOM
cTpaHoil. KaHT — COBpeMEeHHMK ITOJUTUYECKUX COOBITUI,
umeBlIux Mecto B 3amanHoii Espomne B koHue XVIII B. (Benu-
Kasl (ppaHlly3ckas peBoatoLMsi, bazeabcKuit MUPHBIN JOTOBOD
1795 r.).

buoepagpua. Ponuncs B KeHurcbepre B ceMbe peMecCAeHHU-
Ka. B BozpacTte BoCbMM JieT OBII OTHAH B TOCYIapCTBEHHYIO
ruMHasuio («kojuieruto Ppuaprxa»). 3aKOHUMI TEOJOTHYEC-
kuii ¢akyabrer Kenurcbeprckoro ynusepcutera. C 1755 r. —
npuBaT-AoLeHT, ¢ 1770 . — opauHapHBIN Mpodeccop JOTUKU
n Metaduzuku Kenurcoeprckoro yHuepcutera. KaHT He BbI-
e3xan ganpine Boctounoii [Ipyccuu, ObLT OOJNBIIMM MemaH-

1 i
Pazuues nosropser Pycco, ans KOTOPOTO 3aKOH JI0MACH ObITh BBIPAKEHH- N
TOM. l_[O KaHTy, KOTOPbIM BBIXOAMWJI Ha ITPOTYJKY B OOHO M TO

eM obwei Bonu.
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K€ BpeMsl, TOpoXXaHe CBEepsUIM yachl. JIMIb pa3 oH 3amepKacs,
Korma yutan padory Pycco «O0 oOIIeCTBEHHOM IOTOBOPE».

Jlozuueckoe ocnosanue noaumuxo-npagogoezo yuenus. Ha
MPaBOBbIE U TOJUTHYECKHME B3MIAAbl KaHTa Oosbllioe BIMSHUE
oKazaim uaey mpeacTaButesieil dpanirysckoro IlpocsereHus
(Pycco, MoHTecknbe).

Ocnoenbte pabomor: «Kputrka 4ucToro pasyma», «Kpuru-
Ka TMPaKTUYECKOro pasyma», «KpuTuka CIoCOOHOCTH CyXie-
Huit», «MeTtapmnsuka HpaBoB», «K BeuHOMYy MUpy» M Ap.

Cooepircanue npagogozo u noaumuueckozo yvenus. Ilpa-
6060€ yyeHue: KaTeTOPUIECKUI MMIIEpaTUB M IIPaBo.

KanT xak npeacraBurenb amoxu IlpocBenieHust paccmaTpu-
BaJl 4en068eKa KakK CYILIECTBO CO c80000HOII pazymHoll eoneil. V13
TaKOro MOHMMAHMS CJIEI0BaNO, YTO MOBEACHUE YEIOBEKa 3aBH-
CHUT HE TOJIBKO OT OOIIECTBA, B KOTOPOM YEJIOBEK KMBET, — OHO
MOXET OIPEACNISITLCS CAMUM YEJIOBEKOM, T.e. aBTOHOMHO.

KanT npemnoxun paznuyaTh MMIEpaTUBHl (IpaBujia) IOBe-
IIeHWSI, KOTOpble WHAWBMI CO3IAeT U1 ce0sT caM:

* TUINOTETUYECKUE, T.€. YCIOBHBIC MMIIEPATUBHI;

* KaTeropuyeckue, T.e. 0€3yCIOBHBIE UMIIEPATHUBHI.

Ecnu eunomemuueckuii umnepamueé — 3TO TPaBUIO, KOTO-
poe YeJIOBEK YCTaHaBJIMBAET ISl TOTO, YTOOBI JOCTUTHYTH KOHK-
PETHOM LIeJId, TO Kameeopu4eckuil umnepamué — 3TO TIPABUIIO
JIOJDKHOTO TIOBEIEHMSI, KOTOPOE HUKAK HE CBSI3aHO C JOCTYDKEHU-
eM KOHKpeTHOH Iieju. CMBICT KaTeropnyeckoro mmiiepaTuBa —
«JI0JIKE€H, MOTOMY YTO IOJKeH». YenoBeK, KOTOPLIi clieayer
KaTeropuyeckoMy MMIIEPaTUBY, — MOpajbHAs JIMYHOCTD.

Kanr — ¢wumocod mopann. OH NpeayioXua HECKOJIBKO
(OpPMYIMPOBOK KAaTErOpUUYECKOr0 MMIIEpaThBa, T.€. MOPAIBHO-
ro 3aKOHa:

—>«II0CTyNal TOJIbKO COIJIAaCHO TaKOW MaKCHUME, PYKOBOI-
CTBYSICh KOTOPOI THI B TO €& BpEMsI MOXEIIlb TOXeJIaTh, YTOObI
OHa CTaJla BCEOOIIMM 3aKOHOM»;

—> «I0CTyIIail Tak, YTOOBI Thl BCETIa OTHOCHMJICS K YeJIOBE-
YECTBY U B CBOEM JIMLIE, M B JIMLIE BCAKOIO IPYIOro TaK XKe, Kak
K 1LIeJIM, 1 HUKOIJA HE OTHOCWJICS OBl K HEMY TOJBKO Kak K
CPEICTBY».

CrocoOHOCTh YeIoBeKa ObITh MOPAJIbHON JIMYHOCTHIO BOC-
xuniayia KaHTta Tak xe, Kak U 3Be3qHoe Hebo. OaHako duio-
co( moHMMaJ, YTO He KaXKIbIi YeJIOBEK CIIeAyeT KaTeropuyec-
KOMY MMIIEpaTUBY B CBOEI MOBCEIHEBHOU Xn3HU. Hampumep,
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TaKOM KaTeTOPUIECKUIA MMITEPATUB: «BCE JIIOAW KaK pa3yMHBIC
CYIIeCTBa JOJDKHBI CBUIETEILCTBOBATE TIPaBIy», — HE SIBIISET-
CST BCEOOIITNM TIPAaBUJIOM.

[Ipu3HaB HEOOCTATOYHOCTH KAaTETOPUUYECKOTO MMITEpaTUBa
KaK peryIsiTopa 4eJoBeYecKoro moseneHus, Kant odbparuics K
TIpaBy.

KaHT ornmyaeT mpaBo OT 3aKoHomaTenabcTBa. OH ITOCTaBUIT
repen coboit 3amady TOCTUTHYTh pa3yMOM MMEHHO TPaBo, YTO-
OBl «yCTAaHOBUTH OCHOBY IUISI BO3MOXHOTO ITOJIOXXUTEIHLHOTO
3aKOHO/IaTEIbCTBAY.

KanT BbIpaboTan nonsmue npasa, KOTOpoe UMeET IIEHHOCT-
HOe M3MepeHue (IIpaBo OIpenesisIeTcsl Yepe3 CBOOOMy, TOHNMa-
e€MYIO KaK IIEHHOCTb) U MOXET OBITh MCIIOJIB30BAHO JIIOOBIM 3a-
KOHOJaTeJeM KaK PYKOBOJCTBO K AeicTBUIO: «[Ipago ecmo
oepanuyeHue c80600bl Kaxuco020 YcAo8UeM ee CO2AaAcUsl CO C80-
600011 Kaxcdoeo 0py2020, HACKOAbKO 3O BO3MOICHO NO 8CE00-
WeMy3aKOoHY...».

INoHsTHE TIpaBa HEMTOCPEACTBEHHO CBS3aHO HE TOJIBKO C TI0-
HSITHEM CBOOOIBI, HO M C TIOHSITHEM BHEIIHETO TPUHYKICHUSI,
KOTOpOE€ OTpaHWYMBAECT BO3MOXHOCTb HApyIIEHHS CBOOOIBI:
«[1paBo coemuHsIeTCS] ¢ BOZMOXHOCTBIO TIPUHYXIEHNST B OTHO-
IIEHUW TOTO, KTO TIPETISITCTBYET €r0 OCYIIEeCTBICHUIO».

DTo BHEIIHee NMpUHYXIeHUE, 1o KaHTy, oTamMdaeT mpaBo OT
HPABCTBEHHOTO 3aKOHA, KOTOPBI OMUPAETCS TOJNBKO Ha «CaMO-
TIPUHYKIECHUE» .

Tloaumuueckoe yuenue. KaHT — TIpUBEPKEHEIl 002080PHOL
meopuu TIPOUCXOXIEHUsI TocymapcTBa. Kak mpemcraBuTesb ec-
TECTBEHHO IITKOJIBI TIpaBa, OH allpOPHO JOIYCKaJl, YTO BHAYa-
JIe JIIOMY XWJIA B €CTECTBEHHOM COCTOSTHUM, a 3aTeM 3aKITIouH-
JI1 OOIIECTBEHHBIM MOTOBOP W CTAJIM XUTh B TOCYIapCTBE:
«Hamo BBIWTH M3 €CTECTBEHHOTO COCTOSIHUS... M OOBEIUHUTHCS
CO BCEMM OCTAJIbHBIMHU... C TEM, YTOOBI TIOMYMHUTHCS BHEIITHE-
My, OTMpaloleMycsi Ha MmyOJIuYHOe MpaBo, MPUHYXACHUIO, T.€.
BCTYIIUTh B COCTOSTHME, B KOTOPOM KaXXIOMy OyIeT IO 3aKOHY
OTpeIe/IeHO W JOCTATOYHO CWJIBHOHM BJIACTBIO... TIPEIOCTABIIC-
HO TO, YTO MOJIKHO OBITH IPU3HAHO CBOMM».

Kant onpedeaun eocyoapcmeo cnemytomum obpazom: «lo-
cydapcmeo — 00seduHerue MHoMcecmaa atooeil, NOOUUHEHHbIX
npasoeviM 3aKOHAM».

' VIMeHHO NpaBoBbIE, a He MOpaIbHbIE 3AKOHbI OOLEIMHSIOT JIOAEH B TOM
WIM MHOM TocynapcTBe. DT1a uies yxke Obuia cpopmynupoBaHa LluiiepoHoM.
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CornacHo KaHTy 1ieiblo TocymapcTBa SIBIIIeTcsl He OJaro u
HE CYacTbe KaXIOro MOJAaHHOTO, a COCTOSIHUE HAUOOJbBILIEro
COOTBETCTBUSI TOCYJAPCTBEHHOTO YCTPOWMCTBA «C MPUHLIUATIIAMU
MpaBa, K 4YeMy Hac OO0SI3bIBACT CTPEMMTHCS pa3yM TP MOMOIIU
KaTeropuyeckKoro MMIIepaTrBa».

OcHOBHas 1ieJib TOCyIapcTBa — oOecreyeHre PaBoIoOpsi-
ka. KaHT kak npencraButenb HemelKoro IIpocBellieHust pa3Bu-
BaJl TEOPUIO paHHero Jubepanmusma. [103ToMy maTepHATUCTCKO-
My TocymapcTBy (imperium paternale), KoTopoe OBUTO TUITMIHBIM
s Hemenkux KHspkectB XVIII B., oH mpoTtuBomocTaBui uaea
npaBoBoro rocymapcrBa (tepmMmH <«Rechtsstaat» — «mmpaBoBoe
rocymapctBo» KaHT ellle He MCIonb30Bai). B martepHanncTckoM
TOCYIapCTBE: «CyBepeH XO4YeT IO CBOMM TOHSTHUSIM CHeNaTh Ha-
POJ CUACTIIMBBIM U CTAHOBUTCSI IECITOTOM».

Hamportus, 1Liepio MpaBOBOrO TOCYAapCcTBa JOJKHO CTaTh
He JOCTWXXEHUE BCEOOIIET0 CYACThsl, KOTOPOE KaxKIbIi rpaxia-
HUH TIOHMMAET MO-CBOEMY, a CO3[IaHUE TaKOro IpaBa, KOTOpPOe
obecrieyrBaeT COrjlacOBaHWE BHEIIHEW CBOOOIBI MHIAWMBUIA CO
CcBOOOIOI BCEX OCTaJbHbIX. '

KaHT ucmonb3oBall aBa KpUTEpUSl Kadccugukayuu ¢opm
npasaenuss e2ocydapcmea: pasielieHue BIACTE M KOJUYECTBO
MpaBSIIINX.

Hoeanvnoii ghopmoit npasarenus mist Kanra Obuia pecnyoau-
Ka, ToJ KOTOPOW OH TMOHUMAJI KOHCHUMYUUOHHYH) MOHAPXUIO C

pasdesenuem enacmeii. Hwudero TmoXoxero B COBPEMEHHOM
Kanrty I'epmannm He Obuto. Ilepexon k mmeany mist Kanrta ObIn
BO3MOXEH TOJIbKO uepe3 pedopMbl «CBepXy», a He depe3 Ha-
CHJIBCTBEHHYIO peBoJifolrio. KaHT BBICTYIAl MPOTUB PEBOJIIO-
LIMKA, KOTOPYIO paccMaTpuUBajl KaK «rOpsi4eYHbIid Open», a Ka3Hb
KOpOJISl HApOIOM CYMTAJ HapylleHueM cripaBemmoctu (Kapi I,
Jliomonk XVI). Kant nenan craBky Ha pedopmbl. Jlydie Bce-
ro JJIsI TIpOBeeHUsT pedOopM, CUMTAl OH, MOAXOMUT Takast ¢op-
Ma TpaBJIcHMSI, KaK aBTOKpaTus. YeMm MeHbIle JU1l, 00Iagaio-
IIMX BJIACTBIO, TEM Jierde OCYLIECTBUTh pe(POpPMBL.

IIpoexm e6eunoeo mupa. B pabote «K BeuHOMy MUpPy»
(1795) KaHT roBopuT 0 TOM, YTO JUISI BEYHOTO MMpPa HEOOXOMM-
MO COOJIOAEHME IIECTH IPEABAPUTEIBHBIX U YETHIPEX OCHOB-
HBIX YCJIOBUMN.

[IpenBapuTenbHbIE YCIOBUS:

1) HeBb3sT BKIIIOYATh B MUPHBIN JOTOBOP TO, YTO MOIJIO ObI
BO300OHOBUTH BOIHY;

Ta6bnnuya 9.1
@dopmbi NpaBneHnA rocyaapcTea

Kpumepuu knaccuguxayuu | @opma npasienun zocyoapcmea

1. Paznenenne BnacTei:
3aKOHOJAaTeNbHasA

H HCTIOIHUTENbHAsA pasdenensl
3aKOHOJATE/NbHAs

1 UCMIOJTHATENbHAA He pasdenensbl | AECTIOTHSA

pecmybnuka

2. KonudecTBO npaBALIHX:

TIPABUT OJIMH aBTOKpaTHs
[PaBAT HECKONBKO apHCTOKpaTHA
MpaBesT BCE JEMOKpaTHs

2) Helb3d MPUOOpPETaTh rocydapcTBa MO HOPMaM YacTHOTO
npaBa (HaIpuMep, TepelaBaTh TOCyIapCcTBO B MPUIAHHOE WIN
IO HACJIEACTBY, JApUTh TOCYJApCTBO): «TOCYIapCTBO (B OTIM-
yye, CKaxkeM, OT 3¢MJIM, Ha KOTOPOil OHO HAaXOAUTCS) He Ipes-
craBisieT coboii mMyiiecTBa (patrimonium). ['ocygapcTtBo — 3T0
0011IeCTBO JIIOJCH, TTOBE/IeBaTh U PACIIOPSIKATBCS KOTOPBIMU HE
MOXET HUKTO, KPOME HEro Camoro»;

3) MOCTOSTHHBIE aApMMU JOJKHBI OBITh MOCTEIIEHHO pPAacCITy-
LIEHBI: «Oyay4yr MOCTOSIHHO TOTOBBIMU K BOMHE, OHU HEIpec-
TaHHO YIPOXaloT €0 IpyruMm rocyaapctBaM. OHM MOOYXIaroT
HUX K CTPEMJICHUIO MPEB30MTU APYT APyra B KOJWYECTBE BOOPY-
JKEHHBIX CHJI, KOTOpOE He UMEET Tpelesia, U MOCKOIbKY CBSI3aH-
Hble ¢ MUPOM BOECHHBIE PACXOIbl CTAHOBSITCSI B KOHILIE KOHIIOB
o0peMeHUTeIbHee KOPOTKOI BOMHBI, TO CAaMU TOCTOSIHHBIE ap-
MHU CTaHOBSITCSI IPUYMHOM BOCHHOTO HAamaaeHMs C LEIbI0 U3-
0aBUTBLCS OT 3TOTO OpeMeHU»;

4) He JOJDKHO OBITh TOCYTapCTBEHHBIX 3aliMOB, CPEICTBA KO-
TOPBIX MCIOJIb30BAIMCh OBl IJIT BeleHUs BOWHBI: «[lomcku
CPEeICTB BHYTPM CTpaHbl WJIM BHE €€ HE BBI3BIBAIOT MOI03pe-
HUSI, €CJIW 3TO JAeiaceTcs IS SKOHOMUUYECKMX HYXI CTpaHbI
(YnydileHUsT JOpOT, CTPOUTEILCTBA HOBBIX HACEJICHHBIX IyHK-
TOB, CO3JaHUs 3arlacoB Ha CJIydail HeypoXKailHBIX JIET W T.1.),
HO Kak opyaue OOpbhOBI IepKaB MEXIY COO0O0Il KpeauTHAasl CHC-
TeMa, MPU KOTOPOI JOJTU MOTYT HEMTOMEPHO YBEJINIUBATHCA ...
SIBJISIET COOOI OMAaCHYIO NEHEXHYIO CUIYy, a UMEHHO (hoHI ISt
BEICHUS BOWMHBI»;
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5) He MOJDKHO OBITh BMEIIATEIbCTBA OJHOIO TOCyIapcTBa BO
BHYTPEHHIOIO TOJMTHUKY APYrOro: «BMEIIATEIbCTBO IOCTOPOH-
HUX JIepXaB O3Ha4yaeT HapylleHWe IIpaB HE3aBUCMMOIO Hapoa,
OOpIOIIEroCs JIMIITb CO CBOEH BHYTPEHHEN OOJIE3HBIOY;

6) BOEHHBIE JCUCTBUS HE JOKHBI B OyIyllleM BbI3bIBaTh He-
IOoBepue MEXIYy CTOPOHAMMU: <«HaIpUMep, 3achbliKa TaWHBIX
yOuliill, oTpaBUTENeil, HApyIlIEeHUE YCIOBUM KaIUTYJISILIAM, TTO/I-
CTPEKaTeIbCTBO K M3MEHE B TOCYIApCTBE HETIPUSITENST».

OCHOBHBIE YCTIOBUSI:

1) TOroBOp O BEYHOM MUpPE MODKHBI 3aKJII0YaTh PECITyOIn-
KM, TIOTOMY 4YTO TIPU PECIyOJMKAaHCKOM CTpOe€ TpydHee HadaTb
BOVHY;

2) pe3yJbTaTOM [IOroBOpa MOJDKHA CTaThb (heaepamusi CBO-
OOIHBIX TOCYIapCTB;

3) 10KHO OBITH O0ECIIeYeHO BCEOOIlee TOCTEIIPUUMCTBO
rocynapcTB (Hampumep, KyJIbTypHbIE OOMEHBI U T.1I.);

4) TaiiHOE YCJIOBHME: IIPABUTEIN TOJKHBI COBETOBATHCS C
¢unocopamu: «Henb3sg oxummarb, 94ToOBI Koponu duirocod-
CTBOBAIM WX (bMJIOCOMBI CTAIM KOPOJISIMU; Aa 3TOTO 1 HE Cle-
IIYeT XKeJlaTh, TaK 00JlaJaHKWe BJIACThbIO HEM30EXXKHO MOBPEXKIAET
cBOOOOHOE cyxmeHue pasyma. Ho kKoponau wnm camomepxkaB-
HbIe (CaMOYMPABISIONIAECS 10 3aKOHAM PaBEHCTBA) HAPOIbI HE
IIOJKHBI JOITyCTUTD, YTOOBI MCUY€3 WM YMOJK Kiacc (hpuiIoco-
¢0oB, a JOKHBI JaTh €My BO3MOXHOCTb BBICTYIIATh ITyOJIMYHO;
5TO HEOOXOIMMO U TEM, U APYTUM JJIsSl BHECEHUSI SICHOCTU B UX

EeSITEIBHOCTD».

C dunocodpueit M. Kanrta cBg3aH IIEHHOCTHBIN ITOIX0d K
npaBy. M3 tBopueckoro Hacnenusi ¢punocoda akTyaJabHBIM IO
CHX TIOp OCTaeTCs MPOEKT YCTAHOBJEHUSI BEYHOIO MUpa.

KaHTt okazan BimsgHHE Ha MOCACAYIONMIYIO TOJUTUKO-TIpa-
BOBYI0O MbICIb: M.M. Cmepanckoro, b.A. Kuctsakosckoro,
I1.. Hosroponuesa — B Poccum; P. LlltamMmiepa, I'. Panbpy-
xa, Jdenp Bekkno — Ha 3amage.

9.2. NonnTnkKo-nNpaBoBOE yHEHME
leopra Bunbrenbma ®@puapuxa lerens

I'eopr Buabsrensm @punpux Ierens (1770—1831) — He-
MelKuit ¢umocod, co3maresb TUATEKTUUECKOTO YIeHMS, B OC-
HOBE KOTOPOTO JieXana CHCcTeMa B3ITISIIOB OOBEKTMBHOTO Hiea-
JI3Ma.

122

Anoxa. Bpemena Benukoit ¢paHIy3cKOil pPEBONIOLINUA U
BoiiH Hamoneona. Yactb HeMelKMX 3eMelib oToluia MpaHLun.
lerenp Hamesyicst, 4TO Mopa PEBOMIOLMOHHBIX MMOTPSICEHUI 3a-
BepIIMJIACh Pa3 M HaBCerJa M OTHbIHE — IPOCBEIICHHBbIE MO-
Hapx# 1 npodeccopa HAYHYT 00yCTpamBaTh XXU3Hb HApOIOB Ha
pasyMHBIX HayaJax.

buoepaghua. Pomuncsa B r. IlTyrrapre, B ceMbe YMHOBHUKA.
3aKoHYMIT OOTOCIOBCKMI (haKyIbTeT TIOOMHTEHCKOTO YHUBEP-
curera. OTKaszajucsd OT Kapbephbl MAacTopa U 3aHsics Guiocopu-
eif. Bbul ToMalIHUM yduTesieM, 3aHUMaJICS HaydHBIM U JIUTepa-
TYPHBIM TpPYyIOM, ObLI PpPEJaKTOpPOM Ta3eThl, IUPEKTOPOM
Hiopu6eprckoit rumHasuu. C 1816 r. — npodeccop dpuitoco-
¢ B yHuBepcuteTax Ielimensbepra m bepnmaa.

Jloeuueckoe ocHoeaunue nNOAUMUKO-NPABOBO2O YYEHLUS.
OOBeKTUBHBIN Macann3M. JlomycKan cymiecTBoBaHME aOCOIOT-
HOl uaeu, KOTopas pa3BUBAECTCS IOCPEICTBOM ITOHSITHUIA.
OTOXIECTBISIT MBILIUIEHUE W OBITHE, CBOIS BCIO NEWCTBUTEIb-
HOCTB K pasyMy: «UTo pasyMHO, TO A€MCTBUTEIbHO; W YTO ACHi-
CTBUTEJBHO, TO Pa3yMHO».

OcHosuvie pabomsi: «Hayka noruku», «@unocopus wuc-
KyccTBa», «Duocopust Hayku», «Dumocodpus mpaBa» — «py-
K0800cmeo K Aekuyuam no guarocoguu npasa», xoropnlie I'erenb
yuTtana B bepnMHCKOM yHMBepcUTETE.

Codepacanue nonumuxo-npasoeoeo yuernus (1o padore
«®unocodus mpapa»). 'erenb BBICTYNUJI MPOTUB TOCTOACT-
Ba OOBIBATEJbCKUX MPEACTABICHUM O TMpaBe U TOCyAapCTBe:
«MBICTb O TIpaBe HE €CTh HEUTO TaKOe, YeM KaXIblii 00JamaeT
HETMoCpeACTBeHHO. JIIIb MpaBUJIBHOE MBIIUICHUE, T.€. MBbIIII-
JIEHWE 4yepe3 TOHATHSI, JaeT 3HaHWe O MpeaMeTe». B moaTBepx-
JIeHUue 3TOMY OH IPUBOAMT IPUMEP: Y KaXIOTO €CTh Mablibl,
KaXJIOMYy MOXKHO BJIOXUTh B HUX KPacKW M KUCTH, HO HE KaxX-
IBIA CTAHET XyHOXHUKOM.

B otnuuune ot IlmaTtoHa, KOTOPBI KOHCTPYMPOBAI UAcalb-
HbIe TocynapcTBa, [erellb cTpeMuiCs:

—>«IIOCTUYb U M300pa3uTh roCydapCTBO KaK HEYTO pasyM-
HOe B cebe»;

—> «II0Ka3aTh, KaK rocyaapCcTBO, 3TOT HPAaBCTBEHHBIN YHU-
BEPCYM, JOJIKHO OBITh TTO3HAHOY;

—> «HE Toy4YaTh TOCyIapCTBO, KaKUM €My CJICAYET OBbIThb».

B otimume ot mpaBoBenOB, M3yYaBLIMX JEUCTBYOIIEE 3aKO-
HOJATEJbCTBO, KOTOpOE BHYTPEHHE NpOTUBOpeuYnBO, [ereib
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Kak ¢ungocod mpaBa CTpeMUICS HAlTU udero npasa, T.e. <IMO-
3HaThb M MOCTUTHYTb MBICJIU, JieXalllue B OCHOBE IMpaBar:
«[TpaBO COCTOUT B TOM, YTO HAJIWYHOE OBITHE BOOOIIE €CTh Ha-
JIMYHOE ObITHE CBOOOMHOU BoU. TeM caMbIM MPaBO €CTh BOOO-
e cBo0Oaa KaK uaesi».

IIpaBo MpoXoauT B CBOEM Pa3BUTUW TPU CTaAMU:

1)abcTpakTHOE MpPaBo;

2) Moparib;

3) HpaBCTBEHHOCTb.

Tlon abcmpakmueim npagom Terenb TMOHWMAJN MPaBOCIO-
COOHOCTb JIMYHOCTU, KOTOpasi UMEET CBOOOMHYIO BOJIIO. AOCT-
pakTHOE TPaBO MOXET BbIpaXaThCsl B pasJWuyHbIX dopmax. Ie-
reJib pa3iauyain cienyriye (GopMbl BbIpaKeHUsT aOCTPAaKTHOTO
MpaBa.

1. CoOGCTBEHHOCTD. «DTO MHOOBITHE CBOOOIHOI BOJIM BO BHEIII-
HUX Belax». CIeACTBUSI TAKOTO MTOHUMAaHUSI COOCTBEHHOCTH:

a) COOCTBEHHOCTh MOXET ObITh TOJBKO YaCTHOW, TOCKOJIbKY
cBOOOAHAS BOJISI MOXET MPUHAMJIEKATh TOJIBKO WHIWBUIY;

0) paOCTBO HEIPaBOMEPHO, MOCKOJbKY COOCTBEHHUK MOXKET
BKJIaJbIBaTh CBOIO BOJIIO TOJIbKO B BEIlU, a HE B YEJIOBEKA;

B) COOCTBEHHOCTh HE MOXKET OBbITh paBHOM.

2. JoroBop. DTO «COOCTBEHHOCTh B €€ OIOCPEIOBaHHOM
dopme». Yepes morosop npuodperaeTcsl MpaBo COOCTBEHHOC-
t1. I'erenb BbICTynaa 3a CBOOOAY TOTOBOPOB.

3. HapymeHue npaBa (Herpasaa, OOMaH, NPECTYIJICHUE).
OHO BO3MOXHO B pa3jIMUHBIX cepax:

a) cdepa rpakIaHCKOro TMpaBa: B Ciy4yae OCIapUBaHUS WIN
HapyllleH!s JOTOBOPOB, OHA U3 CTOPOH MOXET 3asiBUTh O CBO-
eM TIpaBe, KOTOpPOro HeT. DTO — HemnpeaHaMepeHHasl rpaxiaH-
cKasl HempaBja, Korja UMeeT MeCTO OLIMOOYHOe MPOTUBOIOC-
TaBJICHUE OJHWUM JIMIIOM CBOEro MpaBa MpaBy IPYyroro Juiia.
DTO NMpOTUBOpEYMe paspeliaeTcsl B Cyie;

0) cdepa yroJloBHOTO IpaBa:

* oOMaH — 3TO (hopMa co3HameabHO20 HApYILIEHUS TpaBa.
JIu1o 3Haer, yTo AEMCTBYET B MPOTUBOPEUUU C ITPaBOM, HO je-
JIaeT BUJ, KaK OynTo ero yBaxaeT (oriaTa TOBapoB (aibIlu-
BbIMU JIeHbramu). OOMaH CHUMAETCSI nymeM HAKA3AHUs;

* IpecTyIUIECHWE — 3TO «IIpaBO B ero HapyuieHum». OT-
puLaloTCs MpaBo B cebe (KaKk TaKoBOe) M OCOOEHHasl BOJIS
OTAEAbHOTO nula. lerenb WCHONB3YET s02uteckylo TpUANY:

npaseo — npecmynaeHue — Hakazanue (IIPaBO OTPULAETCS TIpe-
CTYIUICHUEM, a MPECTYIJICHUE OTPUIIAETCSI HaKa3aHWEM; 4Yepe3
HaKa3aHWe BOCCTAHABIMBAETCS HAPYIIEHHOE U JINIIIEHHOE CU-
JIBI TIPaBO).

B ominume ot cBoero coBpemeHHUKa AHcenbMma Deiiepba-
xa', ynomo6JIsBILero NpecTylHUKA cobake, Ha KOTOPYIO JOMyC-
TUMO 3aMaxHYyThCSl MaAJKOW, ['ereib Mpu3biBal B MPECTyITHUKE
BUIIETh HE OOBEKT KapaTeJbHOW BJIAacTU TrocyaapcTsa, a:

—> MOJTHOMPABHOTO YYaCTHUKA CyIeOHOTO MpoIlecca;

—> yeJloBeKa, Co CBOOOI0M U TOCTOMHCTBOM KOTOPOTO HEOO-
XOIUMO CUMTATBCSI.

Ilon mopassvro Terenb moOHWUMAN BHYTPEHHEE caMOOIpee-
JieHWe CBOOOMHON Bonu (T.e. HAMEPEHUS, 1€, MOTUBBI), €r0
WHTEpecoBala cybseKmueHas CTOPOHA UYEJIOBEYECKOTo MOBEe-
Hus: «[TocKOMbKY 4esloBeK XOUeT, YTOObI O HEM CYIWIU MO €ro
CaMOOIIPEJEICHUI0, OH B 3TOM OTHOIIIEHUU CBOOOAEH, KakK Obl
HE CJIOXWJIUCh BHEIIHUE OIPEIETICHUSI»; «IIEHHOCTh YeIoBEeKa
OTPEENSIETCSI €T0 BHYTPEHHUM TOOYXKICHUEM...».

Tonmbko ¢ MO3ULIMI MOpaJIM MOXHO OMpaBaaTh MpaBOHApYIIe-
Hue: «Ecnu, Hampumep, XU3Hb MOXET OBITh MOJepX)aHa IMOo-
CPENCTBOM KpaXu Kycka xjieba, TO 3TUM, TMpaBaa, Mopaxkaercs
COOCTBEHHOCTbh JIPYTOTO Y€JIOBEKa, HO ObLTO Obl HEMPaBOMEPHO
paccMmaTpuBaTh 3TOT MOCTYMOK KaK OOBIYHOE BOPOBCTBOY.

Tlon Hpaecmeennocmoeio Terelb MOHUMAT OCYIECTBICHUE
CBOOOIHOI BOJIM B OOIIECTBEHHBIX OTHOIIEHUsIX. OH pazauyan
TpU BUJa OOBENMHEHUS! MHAMBUIOB, B KOTOPBIX (hOPMUPYETCS
HPaBCTBEHHOCTb:

1) ceMbs;

2) rpaxxgaHCKoe OOILEeCTBO;

3)rocynapcTao.

Cembs — OCYIIECTBJIGHWE CBOOOMHON BOJM B CEMEHO-
OpayHbIX OTHOUIeHUsIX. bpak — 3To MpaBoBasi HpaBCTBEHHasl
J11000Bb, @ HE KOHTPAKT U He (pu3uueckasi CTOpOHa.

Ipasicdanckoe obujecmeéo — 3TO HE CyMMa WHIWBUIOB,
a CBSI3b JIIOJIEU 4yepe3 MX MOTPEOHOCTU, Yepe3 paslesieHue Tpy-
Ila, yepe3 MpaBOBbIe YUPEXKIEHUs, Yepe3 BHELIHUI MOpPSIOoK.

" AncensM @eiiepbax — HEMELKUIl YUeHBIH, OCHOBATENb «KJIACCUUECKOI»
LIKOJIBI B YTOJIOBHOM TIpaBe.
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I'paxpaHckoe 0OOIIECTBO OCHOBAHO Ha aOCTPaKTHOM IIpaBe: 3a
KaXIbIM TTPU3HAETCS MPAaBOCIIOCOOHOCTh, MPAaBO YaCTHOI COO-
CTBEHHOCTH, CBOOOJA 3aKJII0YeHUSI TOroBopoB u Ap. Bce ato
obecrnieunBaeTcsl Garogaps MO3UTUBHOMY ITIPaBy.

[Mo3uTBHOE TPaBO AOKHO OBITh OOIIENPU3HAHHBIM: OHO
IIOJDKHO OBITh «3HA€MO M BOJMMO BCEMH». DTO BO3MOXHO
JIMIIIb TOTJA, KOTIA OHO SICHO U CBSI3HO M3JIOXXEHO B JOCTYITHBIX
IJIST KaXXIoro 3akoHax. M moromy:

» Terenb npomué 6o3eeaunusaniiss 00bI4HO20 Npasa, Comep-
>KaHME KOTOPOTO YaCTO HEMOHSITHO, 3HAHHWE €r0 CIYJYaiiHO U SIB-
JISIeTCS yAeJIOM HEMHOTHX;

* Terenb 3a kodugukayuro, KoTopass MO3BOISIET M30€XKaTh
MPaBOBBIX HEJOPa3yMEeHUI U MOMeIIaTh TOMY, YTOOBI CYIbsl WT-
paj poJib 3aKOHOIATEISI.

3HaHWe MMO3UTUBHOIO MpaBa He JOKHO OBITh MPUBUJIETUECH
«COCJIOBUSI I0PUCTOB», OHO JOJDKHO OBITH IEJIOM BCEX.

Jlng 4jeHOB TpaXXIaHCKOro oOIecTBa MpaBO HE JOJIKHO
OBITh <«4YXXAOM» IEeUCTBUTEILHOCTBIO, OHO JOJIKHO OBITH BbI-
paxkeHHeM pa3yMHOM BCEOOIIHOCTH.

Henocratkamu nosutrBHOTO npapa ['ereib cuurtai ciemyroliee:

1)B mpaBe MOTYT OBITh 3JIEMEHTBI CIy4aliHOCTH, IPOU3BO-
Jla, T.e. TO, YTO YTBEPKIAeTCs KaK IPaBO, MOXET OTIMYAThCS
OT TOTO, YTO €CTh IpaBo B cebe;

2) MpaBo XapakKTepu3yeTcsl abCTPaKTHOCTbIO, HO TPUMEHSI-
eTcs K UHIWBUAYATbHBIM CIIydasiM;

3) HEBO3MOXHO OOBSCHHUTH, ITOUYEMY, HAIPUMEp, YCTAHOB-
JIEHHasl TIpaBOM cyMMa Itpada IokKHa ObITh MMEHHO TaKoM, a
He uHoil. [ToyeMy NMpUHYXIAIOT K yIiaTe mTpada «B MATh Ta-
JIEpOB WJIM B YeThIpe Tajepa ABaALaTh TPU TpOIIa»?

Ilpasocydue — BaXXHBI MHCTUTYT TpaXIaHCKOro oOIie-
ctBa. HemoctaTouHo, 4TOOBI CYyOBEKTHBHOE MPaBO WHIVBHIYY-
Ma 3aKpEIUISiJIOCh TOJbKO SICHO M3JIOXKEHHBIM W TOCTYITHBIM
IIJIS IOHUMaHUsI 3aKOHOM. MHIuBUayyMm:

—> JIOJXKEH 3HATh, KaK 3TOT 3aKOH MpuMeHsieTcs B cyne. [lo-
3TOMY JOJKeH OBITh OTKPBITHI XapakTep IpaBOCYIUS, UTO
CITOCOOCTBYET POCTY HOBEPMS TPpakaaH K IIpaBy;

—> MMeeT MpaBo M 00SI3aHHOCTh Pa3pellaTh IIPaBOBBIE CITO-
pHI B cyle. DTO OTIMYAET COBPEMEHHYIO IMPABOBYIO CUCTEMY OT
deonanbHO, TOe TOT, KTO UMEN BJIAacTh, HEe MpEACTaBaj Iepen
cynoM. I'erelb — CTOPOHHUK IPaBOBOM aKCUOMbBI: HUKTO He
MOXET OBbITh Cylbeii B CBOEM COOCTBEHHOM [IeJie.

l'erens ObUT npomueé TOTrO, YTOOBI TIpakKaaHe CTAHOBUJINCH
KPETOCTHBIMU COCJIOBHUSI IOPUCTOB, ITOCKOJIBKY CYIIECTBYET YI-
po3a IS TpaXkaaH CO CTOPOHBI IOPHMCTOB, KOTOPBIE YTBEPKIAIOT
CBOIO MCKITIOUUTEILHOCTD, OIEPUPYS UyXXIOH TEPMUHOJIOTHEH.

l'erenp BbICTYman 3a cyd npucsaxchuix: He TpeOyeTcs 0cCo-
OBbIX 3HAHWI, YTOOBI YCTAHOBUTD, YTO MPOU3O0IILIO, KAKOBBI MO-
TUBBI NIPECTYIUICHUS U T.1.

I'paxxmanckoe o6miecTBO, cuuTan Ilerenb, 3TO0 cdepa
YacTHBIX MHTepecoB. I'paXkmaHCcKoe OOIIECTBO COCTOMT M3 CO-
cnoBuii. CocioBHAsI MPUHAIIEXKHOCTh MHAVBUAYYMOB OIIpee-
JIseTcsl NOTPEOHOCTSIMU, TPYAOM U KYJIBTYPOW 3TUX MHAMBUIY-
yMmoB. ['ereib BBIACISIET TPU COCTOBUSI:

1) cyOcTaHIIMOHATBLHOE COCJIOBUME — NBOPSIHE U KPECThSIHE,
KOTOpBIE COCTaBJISIIOT OCHOBY 00OIecTBa. Poib TpymomoOus u
pazyma MpeacTaBUTENIe 3TOT0 COCJIIOBMS BTOPUYHA;

2) IPOMBIIIJIEHHOE COCJIoBUEe — (paOpMKaHTHI, TOPTOBIIHI,
pPEeMECIEHHUKHU. DTO COCJIOBME HE MOXET pacCUMTHIBAaTh Ha
MPUPOIY, YTOOBI TOCTUYh PE3YJbTAaTOB B CBOEH AESTEILHOCTH.
JI7 3TOrO COCJIOBHUS TJIABHOE€ — pa3yM M pacdyer. DTOMY CO-
CJIOBMIO HPaBCTBEHHOCTh HE TMPHUCYIA, ITO3TOMY €€ CJIEeIyeT
MOIAEPXKMBATh MCKYCCTBEHHO. ['erenb BBICTYyMNal 3a CO3daHUE
00beAMHEHUI JIoNei 1o MpodeccroHalbHOMY IPU3HAKYy —
00beAMHEHNH, TTPU3BAaHHBIX MOMAEPXKUBATh MPOGheCCuOHAb-
HYIO 4eCTb;

3) BceoOlLee cocaoBUe — YMHOBHUKU. YMHOBHUK KaK 0CO-
OCHHBII MHAVMBUAYYM CO3HATEJIHLHO PabOTaeT Ijisg BCEOOIIeTo
Oylara 1 B 3TOM HaXOIMT yIOBJIeTBOpeHUE. [ BBIMOTHEHUS
CBOEH pabOThl YMHOBHUK JOJDKEH OBITH CBOOOIEH OT IPOM3BO-
OUTEJILHOTO Tpyada.

B mpuHamnexXHOCTH K COCIOBUIO MHAWBUIYYM IIepecTaeT
OBITb TOJIbKO YaCTHBIM JIMLIOM — BOT HPAGCMBEHHblii MOMEHT.

Eiie omHUM BMIOM HPaBCTBEHHOTO OOBEIMHEHUS] MHIVBH-
IIOB, BCJIEN 3a CEMbEH M TpaXkmaHCKUM obOiiecTBoM, [ereinb Ha-
3bIBaJI TOCYIApCTBO.

Tocyoapcmeo — 310 1eNb cama mo cebe, «aOCoOJIOTHAsI, He-
MOJBUXKHASL CaMOlIe/Ib, B KOTOPOl CBOOOMA MTOCTUTAET CBOETO
BBICIIIETO TIpaBa, W 3Ta caMolleJb 00JIagaeT BBICIIMM IIPABOM
10 OTHOIICHUIO K €IWHWYHBIM JIIOJASIM, Ubsl BBICIIAsT 00s3aH-
HOCTb COCTOMT B TOM, YTOOBI OBITH YJE€HAMMU TOCYIapCTBa».

Tonbko B rocymapcTBe YeJOBEK CTAHOBUTCS YEJIOBEKOM:
«PazymMmHOe Ha3zHaueHHE 4YeloBeKa — XUTh B TOCYIApCTBE...
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WHauBUI U TTOCTOIBKY UCTUHEH W HPABCTBEHEH, TTOCKOJb-
KY OH €CTh WIEH TOCyIapCTBa».

B sonpoce o npoucxoixcdenuu eocydapcmea I'ereib BRICTyHa
TIPOTUB TOTOBOPHOI Teopuu: «[1IprBHEeCEHNE TOTOBOPHOTO OTHO-
IIeHUsI, TaK Xe KaK ¥ OTHOIIIEHWI YaCTHON COOCTBEHHOCTHM BO-
00111e, B TOCYIapCTBEHHOE OTHOIIICHME MPUBENIO K BeMYanIeit
ITyTaHUIIE B TOCYIAPCTBEHHOM TIpaBe W JCHCTBUTEIBHOCTH.

lerens paccMaTpuWBa TOCYIApCTBO KAK GHYMPEeHHUL oped-
HU3M VI KaK 8HEUIHUL OP2aHU3M.

B mepBoMm ciydae oH pacuJeHSIeT BJacTh Ha JIOTMYECKUE
MOMEHTHI.

1. 3akonodamenvhas eénacms ycTaHaBlIMBaeT BceoOllee. 3a-
KOHOMIATeTbHOE COOpaHWe WMeEeT ABYXITaJaTHYIO CTPYKTYpY.
OnHa majara — HacJeICTBeHHasl, COCTOUT M3 TIpenCcTaBUTENCH
3eMeNbHO aprcTokpatnu. MMyiecTBeHHOe obecTieyeHne IBO-
PSH IejaeT WX He3aBUCUMBIMU OT MPAaBUTEJBCTBA M Hapoa,
OHU HE CTPeMATCS K TTOJyYeHUIO BBITOIBI, ITO3TOMY OoJiee Bce-
IO TIPUCITIOCOOJIEHBI K TOCYIapCTBEHHOM AesaTeIbHOCTH. Jpyras
rmajata — BBIOOpHAS, COCTOMT M3 JEITyTaTOB, KOTOPHIE MEJIETH-
PYIOTCSI TIPOMBINIJIEHHBIMU KopriopaiiusiMu. HazHaueHwe BTO-
poit mayjaTel — O0OECIeYUTh TJIACHOCTh OOCYXXIEHMS TOCymap-
CTBEHHBIX JIeJT U OBITh OTpPaKEHWEM W3MEHUYMBBIX WHTEPECOB
IpaXXIaHCKOTO OOIIecTBa.

lerenp OBIT CTOPOHHUKOM COCTIOBHO-TIPO(GECCHOHATBHOTO
MIPENCTAaBUTENIECTBA B TOCYIApCTBE.

2. Ilpasumenvcmeennas eaacmev TIOABOOUT OCOOCHHOE U
eIMHUYHOEe mof Bceobimiee. [IpencraBiser coboil Mepapxuio
YMHOBHUKOB: OITMOKA B OMHOM 3BEHE MOXET OBITh MCIIpaBcHa
B ApyroMm. [IpaBUTENbCTBEHHOW BJACTU MPUCYIIU 3HAHUE U
MaTbHOBUIHOCTH, KOTOPBIE UyXIbl Hapoidy: «BwIcmme rocy-
MapCTBEHHBIE YMHOBHUKM WMEIOT 110 HEOOXOOMMOCTH Ooiee
ITIyOOKWIA W IIMPOKWI B3IJISIA HA... MOTPEOHOCTH TOCYIapCTBa,
OOJBIINIT HaBBIK M TPUBBIYKY B TOCYIaPCTBEHHOM YITPABICHUH
W MOTJIM OBl OTJIMYHO BECTHM JAeNI0 6e3 HapOmXHOTO IPEeNCTaBU-
TEJTbCTBA».

3. Kuaxceckas eaacmos. MoHapx (KHSI3b) CBOEH IOAIMCHIO
JeaeT 3aKOH 3aKOHOM, CTaBUT TOYKM Ham «i». CyBepeHUTET
MIPUHAJICKUT MOHApXY, a He Hapoiy.

Tocyoapcmeo kax enewnuii opeanuzm. B ormmume ot Kanra
T'erenp BpicTymaa MpOTUB UAeu BeuHoro mMupa. OH cuuTtaji, 4To:
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—>TIyTeM BOMH PEIIaloTCs CIOPBl MEXIY rocydapCTBaMu;

—> ecqm OBl He OBIO BOWH, TO YEJIOBEYECTBO OBIJIO OBI 0O-
JIOTOM;

—> yeJioBeYeCKass UCTOPUS OBIKETCS B OOpHOE MPOTUBOIIO-
JIOKHOCTEH, TT03TOMY BOMHBI HEM30€XKHBHI;

—> BO BpeMs BOWH JIIOAM MOHMUMAIOT, YTO OHU — JUISI TOCY-
IapCcTBa, a HE TOCYIapCTBO I HUX;

—> ynavyHble BOWHBI «HE JaBajy Pa3BUTHCS BHYTPEHHUM
CMyTaM M YKPEIUISZIA TOCYTapCTBEHHYIO BJIACTh».

IMTouemy I'eres mHaye OTHOCUTCS K BoitHe, Hexkenm KaHt?
l'erens w3narajg CBOM MBICIM O BOMHE M MUPE 60 8pems U Noc-
/e HaroJICOHOBCKMX BOMH, IMOTPSCIINX €BPOIEMCKUE HaPOIbI.
N moromy mns T'erenst nayuonanvHvle TIPOOJIEMBI 3aCTOHUIN
coboii kocmonoaumuyeckue mpeactabiieHus: Kanta o BeyHOM
MUpe. :

l'erens paccmaTpuBasl TOCYIApCTBO C MOUKU 3PeHUsl GCe-
MUPHOU ucmopuu.

BcemmpHas nctopus — 3To 3BOMOLMS Ayxa K cBobome. [e-
rejib pa3InJacT CAeaylolie MCTOPUIECKUE TTePUOIBI:

* BOCTOYHBIN MUP;

* TPEYECKUA MUP;

* PUMCKHUU MUp;

* TEPMAHCKMUIA MUP.

«BocToK 3HaNI M 3HAET TOJIBKO, YTO OAMH CBOOONIEH, rpedec-
KU 1 pPUMCKUIA MUP 3HAET, YTO HEKOTOPbIE CBOOOIHBI, TepMaH-
CKUIA MUD 3HAET, YTO BCE€ CBOOOIHBI». DTUM Pa3IUYHBIM TIEpU-
olaM B pa3BUTHU CBOOOIBI COOTBETCTBYIOT MUNUYHbBIE GOpMbL
20Cy0apcmeeHH020 NPAGAeHUSL:

* JIECTIOTU3M;

* JIEMOKpaTus;

* apUCTOKpAaTHSI,

* KOHCTUTYIIMOHHAsI MOHApXMSI.

Koncmumyyuonnas moumapxus — 23TO wupeanbHas ¢dopma
npapieHus; «B MoHapxuu ecTb OMWH TOCHIOAWMH W HET XOJIOIIOB,
TOTOMY YTO XOJIOIICTBO COKPYIIIEHO €10, 1 B HEil TOCIOACTBYET
MpaBoO M 3aKOH; M3 Hee BBITEKAeT peajbHas cBoboma»; «Hapon,
B3ATHI O€3 CBOEro MOHapxa M HEOOXOOWMO, W HEIOCPEICTBEH-
HO CBSI3aHHOTO MMEHHO ¢ HUM, €CTh OecpopMeHHast Macca, KO-
TOpasi yxke He €CTb TOCyIapCTBO...».

l'ereap moxkazanm pa3yMHOCTh YaCTHOW COOCTBEHHOCTU U
CBOOOIBI JOTOBOPOB, OOOCHOBAaB TEM CaMBIM BaJCHelulue UH-
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cmumymol 4acmHo20 Npaea: TIPaBO COOCTBEHHOCTH, ITOTOBOP-
HOE TIpaBo U Ip.

[IpuMeHUTEIBHO K y20.408HOMY Npagy aKTyaJlbHO OTHOIIIe-
Hue Teresisi K MpPecTyMHUKY He KakK K OObEKTy KapaTejlbHOM
BJIACTU TOCYIApCTBA.

IIporpeccuBHBI TpeGOBaHUS BBEIEHUS cyda MPUCIHCHBIX T
MPOBEIEHUS Kodugpurkauuu.

Bonblioe HayyHoe 3HaueHME MMeEeT paznudeHue [erenem
MOHSTUI 2paxciancKoz2o odbuecmsa N 20cydapcmed.

CropHbIMU SIBJISIIOTCS 000XKECTBJICHUE, KyIbT TOCyaapcTBa
y Terenst. Mo maermio ®. DHrenmbeca, «B [epMannm cyeBepHast
Bepa B rocylapcTBO Iepeluia u3 guiocodpuu B obliee co3Ha-
HMe OypKya3mu M JaxXe MHOTHX Pabodmx».

Ierenb cuuTan, 4To CYIIHOCTh IOCYJApcTBa HE €CTh 3alluTa
KU3HU M COOCTBEHHOCTH WHIWBUIOB, TOCYAApCTBO €CTh «TO
HauWBEICIIee, KOTOPOe M3BIBJISCT MPUTA3aHUS TaKKe M Ha ca-
MOe 3Ty XN3Hb U CaMO€ 3Ty COOCTBEHHOCTb M TPeOyeT OT WH-
IUBHIAyyMa, 9TOOBI OH TIPHHEC MX B XXepTBY». MIMEHHO 103TO-
My lerenst mpUUUCASIOT K TEOpETMKAM 3TaTU3Ma, T.€. TEM, KTO
BO3BBIIIIAET TOCYIAPCTBO Hall MHAWBHIAMHU U OOIIIECTBOM.

Tema 10. ICTOPUYECKAS LLUKOJIAMPABA
(TYCTABI'YIro, ®PUAPUX KAPJ1 CABUHDbM,
FEOPI ®PUAPUXTIYXTA)

Hcropuueckas mikona npasa copmupoBaiach B I'epmaHuu
B miepBoii nosoBuHe XIX B. IlpencraButenu 3Toli IIKOJbI BbIC-
TYNUIU C KPUTUKOM IIKOJIbI €CTECTBEHHOTO IpaBa — IpaBa
HUJeaNbHOTO, KOTOPOE MOXHO BBIBECTM M3 UEJIOBEYECKOTO pasy-
Ma. Mctopuuecku ClIoXUBIIEeCsS U MPUMEHsIEMOe KaXIbIM Ha-
pOIOM TMpaBO — pPe3yJIbTaT OMNbITa MPOIIEAIINX BPEMEH — OHU
CYUTAIA HEOOXOMMMBIM TPU3HATh CAMOLIEHHOCTbIO HE3aBUCH-
MO OT TOTO, SIBJIIETCS 3TO MPaBO pa3syMHBIM WM HeT. K uuciy
Hau0oJjiee U3BECTHBIX TEOPETUKOB MUCTOPUUYECKON IIKOJIbI TIpaBa
npuHamiexat: ['ycraB 'yro, ®@punpux Kapn CaBunabu, 'eopr
®punpux Ilyxra.

Jloeuueckoe oOcHoéarue NOAUMUKO-NPABOBLIX YUEHUI
npedcmaesumeneil UCMOPUYECKOIl WKOAbl NPA8a BO MHOTOM
cnoxwmiocy non BiausgHueM wupeu II.JI. MoHteckne. Tesuc
MoHTeCKbe «3aKOHBI TOJKHBI ObITh HACTOJBKO CBONHCTBEHHBI
Hapojy, Il KOTOpOTO OHW CO3[aHbl, YTO CJEdyeT CUMTaTh Be-
JIMYAMIIEd CIYyYaliHOCTBIO, €CJIM YCTAHOBJIEHUS ONHOW HaLWK
MOTYT OBITh MPUTOMHBI IJIsI PYToil» MO3BOIMII TEOPETUKAM HKC-
TOPUYECKON IIKOJIbI TIpaBa CAedaTh BBIBOI O TOM, YTO HET Ipa-
Ba BOOOIIE, a €CTb MCTOPUYECKM CJIOXUBILEECS TMpaBO TOTO
WM MHOTO Hapoja, KOTOpoe IpaBoBedaM U CJIelyeT U3yvarb.

I'ycraB I'yro (1764—1844) — mpodeccop mpasa [eTTuH-
TE€HCKOTO YHUBEPCUTETa, OCHOBATEIb MCTOPUYECKOM IIKOJIbI
TnpaBa.

OcHoeHble pabombl. «YUeOHUK MO UCTOPUM PUMCKOTO IIpa-
Ba», «YUeOHUK M XpecToMaTusl KJACCHYECKOTro MaHIEKTHOTO
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npaBa», «YU4eOHUK €CTeCTBEHHOTO Mpasa, uiu duiocodus mno-
3UTUBHOTO TIpaBa», «YUeOHUK IO Kypcy LUBWJIMCTUKU»

Codepucanue noaumuko-npaeogoco yuenuss Ilycmaesa
Iyeo. Ucmounuku npasa. I'yro pa3nuJaer:

* MpaBO, CaMOOBITHO pa3BMBalolIeecss (OObIYHOE MPaBo,
MPETOPCKOE MPaBo, 3eMCKOE TPaBO, TOPOACKOE MPaBo);

* TIPaBO, CO3[aBAEMOE 3aKOHOAATEIEM.

3aKOHO/ATENbCTBO, CO3JaHHOE BEPXOBHOM BJIACTbIO, UCTO-
pPUYECKU HMKOIJA HE ObLJIO €IMHCTBEHHBIM MCTOUHUKOM TIpaBa.
Tak, B puMckoMm mpaBe 10 FOcTrHUAaHa OTAEIbHbIE WHCTUTYThI
MpaBa BO3HUKAIW HE3aBUCUMO OT 3aKOHONATEbHON BJIACTH.

Hcmopuueckoe paszsumue npasa. IlpaBo pa3BuBaercsl Mo-
JIOOHO SI3bIKY 1 OOILIECTBEHHBIM HpaBaM: «bOsbliiast yacTh mpa-
BOBBIX HOPM, J€UCTBYIOLIMX Y JAHHOTO Hapoja, BO3HUKIIUA CTHU-
XUIHO, MOMOOHO TOMY KaK BO3HUKJIU SI3bIK U HpPaBbl 3TOTO
Hapoja, Wi CKOPEE BCEro, SIBJSSICh YaCTblO TOTO U JAPYroro,
BO3HUKIIM B Pe3yJbTaTe MPUBBIYKW». DTO TPABO Pa3BUBAECTCS
camMo €000, BHE MPUKA30B, HO BCerma coobpasHO ¢ 0OCTOSI-
TEJIbCTBAMMU.

CoomHowenue mexncdy camobObimMHO paA38UEArOUUMCS Npa-
60M U 3akoHodameabcmeom. B MaccuBe TMpPaBOBBIX HOPM,
NEWCTBYIONIMX Y TOTO WJIM MHOTO Hapoja, CaMOOBITHO pa3BUBa-
folieecs TIpaBo 3aHMUMaeT OOJBIITYI0 YacTb. ['yro oTmaer mpemn-
nouyreHue ¢hopMaM caMOOBITHO Pa3BUBAIOLIETOCS MpaBa U Kpu-
TUYECKHU OLIEHUBAET 3aKOHbI KaK UCTOYHUK TMpaBa.

®opmaM caMOOBITHO pPa3BMBAIONIETOCS TIpaBa B BBICIIECH
CTeNeHu MPUCYUIM TaKuhe KauyecTBa, KaK M3BECTHOCTb U OMpe-
JIeJIEHHOCTb TIPeaNUCaHuN.

B orHomieHuu ke 3aKOHOB, CO3JaHHBIX BEPXOBHOU Biac-
ThIO, BCET/Aa OCTAETCS COMHEHUE: HACKOJIbKO OHU OyayT Mpume-
HATbCS B IecTBUTeNbHOCTU? ['yro mpuBOAWUT MpUMEp, KOraa
COrJacHO MOCTAHOBJIEHUIO BjacTell ropoaa B ['eTTuHreHe mnepe-
MMEHOBBIBAIM YJIULIbI, & XUTEIU MPOJOJIKAIU TMOJb30BATHCS
CTapbIMU, MPUBBIYHBIMU HA3BAHUSIMU.

3aKOHBI MOTYT TIPOTHMBOPEUYMTH JIPYyr IPYyry, BBIpaXaTh
JIUIIIb KOPBICTHBIE 1€MW 3aKOHOAaTess1, TpeboBaTh 0COOOTO MO-
BOla K MPUHSTUIO U OOJIBIION pabOThl 10 BHECEHUIO B HUX TO-
npaBoK. Kpome Toro, MHOrve rpaxiaHe HUKOIJa HE YUTAIOT
3aKOHOB.

Kpumuka konyenyuu ecmecmegennoeo npasa. EcrecTBeHHO-
ro MpaBa HET, €CThb JIUIIIb MPABO MO3UTHUBHOE (CaMOOBITHO pa3-

BUBaollleecsl MpaBo M 3aKOHOIATEIbCTBO), cuutaia ['yro. Bro
MMO3UTUBHOE TIPABO CaMo IO cebe HEeCOBEPIIEHHO, HO OHO MMe-
€T CYILIECTBEHHYIO LIEHHOCTB: C €ro MOMOIIbI0 MOXHO JTOOUTHCS
OIpEACIEHHOCTU B TIpEANMUCAHUN 3alpeTOB U O0SI3aHHOCTEIA,
0e3 4ero HeBO3MOXHO OOECITeYUTh OOIIeCTBEHHBII Topsinok. U
rmotoMy ['yro ompaBmpiBaeT NMpaBOBOl MHCTUTYT pabCTBa, XOTS
W TIPU3HAET €ro JINIIbL BpeMEHHYIO0 TTpaBoMepHOCTh. Ecimu pab-
CTBO YTBEPXKIEHO MOJIOKUTEJIbHBIM IPAaBOM, TO OHO JIyYIIIE,
yeMm cBoOoma, monaran I'yro.

Kpumuxa meopuu 002060pH020 NPOUCXONCOCHUSL 20CY-

dapcmea:

* MUJUIMOHBI JIIOJEH HE MOTYT JIOTOBOPUTHCS O BEYHOM IO/~
YUHEHUU YYPEXKICHUSIM, O KOTOPBIX OHU €Il HUYETO HE 3HAIOT
Ha MOMEHT 3aKJII0UEHMSI TOroBOpa, a TakkKe O MOBUHOBECHUU
elle He M3BECTHBIM UM MPAaBUTEISIM;

* JOTOBOpHasi TeOPUsl IPOUCXOXIECHUS TOCyIapcTBa He
obecrieurBaeT CTAOMIBHOCTH TTOJIOXKEHHMIO BEPXOBHOM BJIACTU U
OTpULIaeT aOCOMIOTHBIN XapaKTep 3TOM BJIACTH, «IIPOTUB KOTO-
pOif HUKTO HE MOXET UMETh IOPUANYECKUX MPUTI3aHUM».

[MonoxeHUsT UCTOPUIECKOTO MPABOBEACHMSI BIIOCICICTBUU
ObUIM pa3BuThl CaBUHBM.

@punpux Kapa Casunsu (1779—1861) — mpodeccop
BepiuHckoro yHuBepcurtera. Bbll CTODOHHUKOM 0COOOTO IMyTH
KoanUKaLY rpaxkIaHCcKoro rpasa B ['epmaHun.

Ocnosenvte pabomot: «I1lpaBo BnameHus», «O IpuzBaHUU
Halllero BpeMeHU K 3aKOHOAATEeIbCTBY U MpaBoBeAeHU0», «Mc-
TOpHSI PUMCKOTO TpaBa B CpenHUE BeKa», «CucrtemMa COBpeMEH-
HOTO PHUMCKOTO TIpaBa».

Coldepycanue noaumuko-npaeoeozo y4enus. Hcmounuk
pazeumus npasa — «xapakTep Hapola» WU «HAPOTHBIA ITyX»
(Volksgeist). IlpaBo — 3TO Bcerma MCTOPUYECKOE IPOSIBICHUE
0e3JIMYHOTO HAPOIHOTO IyXa, KOTOPHI He 3aBUCUT OT KaKOTo-
6o npousBona. [IpaBo — 5To OpraHMYECKMi MPOIYKT Taii-
HBIX BHYTPEHHUX CHJI Hapoja.

Dmanwvt ucmopuueckozo pazeumus npasa. IleppoHayaabHO
MpaBO BO3HMKAeT B CO3HAHUU HApoAa KaK HpuUpooHoe Npaeso.

DTO MpaBo BCEraa UMeeT HallMOHAIbHYIO clielnduKy, mogoobHo
SI3BIKY Y TIOJINTMYECKOMY YCTPOMCTBY Jt060Tr0 Hapona. SIBisi-
SICh TIPOCTBIM TI0 CBOEMY COIEPXKAHUIO, 3TO MPaBO Pean3yeTcs

)i HOMO;JE%/I BIOJIHE HATJISIAHBIX CUMBOJIMYECKUX JEHCTBUIA,
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KOTOpbIE BBICTYIAIOT OCHOBAaHMEM BO3HMKHOBEHUS U IIpeKpa-
LLIEHUSI TIPABOOTHOILICHUIA.

C pa3BuUTHUEM HApPOIHOM KYJIBTYPHI YCIOXHSETCS U TIpaBo,
OHO HaYMHAeT 000COOJIEHHO XUTh B CO3HAHUM IOPUCTOB, —
TaK TOSIBISICTCS HayyHoe npaso. KOpUCTHI BHICTYHAIOT HE TBOP-
LIAMM TIpaBa, a JIUIIb BBIPA3UTENISIMU HapoaHoro ayxa. OHU BbI-
pabaThIBAaIOT IOPUINYECKUE TOHATUS, 0000IIast TO, YTO YyXKe
BO3HUKJIO Ha TIPAKTHUKE.

IMocnemuuit 3Tanm B pa3BUTUU TpaBa — 3TO cmadusi 3aKOHO-
damenvcmea. Ha 3TOM 3Tare 10pUCTHI MTOATOTABIMBAIOT 3aKO-
HOIIPOEKTHI, 00JIeKast B (hOpMy CTaTeil 3aKOHA TO, YTO yXKe MpOo-
WU3BEJICHO HAPOIHBIM JTYXOM.

HUcmopuueckas wkona u koduguxayus npasa. B 1814 .
npodeccop Teiinenvbeprckoro yausepcurera 0. Tubo mpen-
JIOXKWJI co3aaTh eAvHbIA ['pakmaHckuii Komekce ['epmMaHuu, Ko-
TOpbI GasupoBajicss Obl Ha TeX X€ pallMOHAJbHBIX Hadaax,
yto 1 ®paHiy3ckuil rpaxxmaaHcKuil Komeke 1804 T.

CaBuHbM B cBoeii pabore «O MpU3BaHUM HAIIETO BPEMEHM K
3aKOHOZAATEJIbCTBY M INPABOBENEHUIO» TMOABEPI KPUTHKE HIEIO
OBICTPOIl KOMMMUKALIMM TEPMAHCKOTO TpaXkKIaHCKOTO IIpaBa
KaK aHTMHALWOHAJIbHYIO M HeoCHOBaTe/lbHYI0. OH CUMTal, 4TO
HEMIIbI «HE ITOPOCIM 0 CO3JaHUs CBOAA 3aKOHOB». B pa3mpo6-
neHHoi ['epmanum CaBUHBM He BHMIE €IMHOOOPA3HO IOITOTOB-
JIEHHBIX IOPUCTOB, MOMTOOHBIX PUMCKUM 1oprcTaM BpemeH [lamm-
HMaHa, KOTOpbIe CMOIIM Obl pa3paboTaTh 3TOT KOIEKC.

CaBUHBY HE OTPUIIAT BO3MOXHOCTb KOAM(PUKALIMKM, HO TOJb-
KO Tocjie co3naHus B 'epMaHuM eaIMHOM «OpraHMYHO pa3BUBA-
IOLIEUCS TIPAaBOBOM HAyKW».

IMyxra T'eopr ®@punpux (1798—1846) — mpodeccop bep-
JIMHCKOTO YHMBEPCUTETA, KOTOPBI BHEC 3HAYMTENIBHBINM BKIIAl
B pa3BUTHE MCTOPUYECKOM IIKOJBI TpaBa. [lyxTa ObUT y4eHU-
koM CaBUHBM M pa3BWII €r0 WACI0 O TMpaBe KaK MPOAYKTE UCTO-
PUYECKOTO pa3BUTHUSI HApOIA.

OcHosnble pabombi: «cTopust puMckoro TpaBa», «Kypc
PUMCKOIO TpaXIaHCKOro mnpaBa», «OObIYHOE IIpaBo», «Y4eOd-
HUK TMTaHIEKTOB».

Codepocanuenosumurko-npaeosooyuerus. Mcmounuku
npasa. Tlyxta paznuyaer:

—> HeBUIMMbIC UCTOUHUKHM TIpaBa: BHavajie — 3To bor, 3a-
TeM — Hapomubii nyx. [lousmme HapomHoro myxa (Volksgeist) —

0e3JTMYHOrO M CaMOOBITHOTO CO3HAHMSI Hapola CTajio KIode-
BBIM TIOHSITHEM B KOHIIETILIMU MpaBooOpa3oBaHust [1yxThl;

—> BUAMMbBIE UCTOYHMKHM TIpaBa — (hOPMBI BBIPAXKEHUST Ha-
pogHoro nmyxa (0OBIYHOE TpaBO, 3aKOHOJATEJbHOE IMPaBoO, Ha-
YYHOE IIPaBo).

Dopmbr npasa. ObbiuHOe npaso HENb3sl CBECTU JIMIIL K
daxTy MOBTOPSIEMOCTH HAPOAOM OIpeAe/CHHbBIX ACHCTBUI, Ha-
MPOTUB, OOBIYHOE TMPaBO — 3TO OOILIEHAPOIHOE YOeXkKIeHHUE.

3axonodamenvhoe npaso — GopMa TpaBa, KOTOpasl IO3BO-
JISIeT CIeNaTh MPaBO SCHBIM M eIMHOOOpa3HbIM. OJHAKO 3TO
NpaBo He MOXET UMEeTh MPOU3BOJILHOrO cojepxanus: «[Ipea-
roJjiaraeTcs, 4To 3aKOHOJATeb NEMCTBUTEIbLHO BBIpaXkaeT 00-
ee yoexmeHre Hapojaa, Mo BIUSHUEM KOTOPOTO OH JOJIKEH
HaXOIWUThCSI, — BCE PaBHO, NMPUHUMAET JU OH B CBOM 3aKOH
YK€ YCTAaHOBMBIIEECS] IOpUANYECKOE BO33PEHUE WJIM, COTJIACHO
WCTUHHOMY IyXy Hapoja, COAEMCTBYeT 0Opa30BaHUIO €ro».

Hayynoe npaso — dopma TipaBa, ¢ TIOMOIIbIO KOTOpOi
MOXXHO BBISIBUTb <«IOPUAWYECKHE IIOJOXEHUS, COKPHITbIE B
JlyXe HaIlMOHAJILHOTO IIpaBa, HE MPOSIBIISIBIIMECS HM B HEMOC-
PEACTBEHHBIX YOEXKIEHUSX YJICHOB Hapolda M WX JeHCTBUSX,
HU B U3PEUYCHUSIX 3aKOHOIATENSI, KOTOPHIE, CIeI0BaTeIbHO, CTa-
HOBSITCS SICHBIMM TOJIbKO KaK IPOAYKT HAYYHOU MEAYKIIAU».

Bynmyyn cTOpOHHUKOM WIEW OPraHMYEeCKOro pa3BUTUS ITIpa-
Ba, Ilyxta TeM He MeHee TNPU3HABAI U CYObEKTUBHBIC (PAKTOPBI
B TIpoliecce TIpaBooOpa3oBaHMsl. Tak, OH BbICOKO OLICHUBA JesI-
TEJbHOCTb MPaBOBEAOB, Oiarogapss KOTOPOIl TOJbKO U MOXKHO

O0OBSCHUTD PELEIIINI0 PUMCKOTO TipaBa. IlyxTa ToBOpmI 0 puM-
CKOM TIpaBe KaK O BCEMUPHOM IIpaBe, CIIOCOOHOM YXKMBAThCS C
JIIOOBIMU HAIIMOHAJTBHBIMU OCOOEHHOCTSIMU, O B3aMMHOM BJIHSI-
HHMU TIPABOBBIX CHCTEM Pa3HBIX HAPOMIOB.

TpamuLy MCTOPUYECKOM IIKOJBI MpaBa HAIIIM CBOE OTpa-
JXEHHEe B COBpPEMEHHBIX TpaBoBbix cucteMax (®PI, IllBeiiua-
pust), pacCMaTpMUBAIONIMX 3aKOH M OObIYall KakK JBa MCTOYHMKA
MpaBa OJHOTO TMOPSIIKA.
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Tema 11. MOJIMTUKO-NMPABOBASl MbICJIb
B POCCUN KOHLIA XVIII — HAYAJA XIX BEKA

B xonue XVIII — nHauvane XIX B. dopmoii mnpaBieHus B
Poccuu mpomosxano ocraBaThCsl caMmoiepxaBue. Camojaepka-
BHME€ BCEra CBS3aHO C IMOJUTUYSCKUM OTUYXICHUEM Hacele-
HMSI, KOTOpPOE HE UMEET HUKAKMX TMOJUTUIECKUX TIPaB.

B Poccuu B 3T0 BpeMmsi ObLIO KPEIoCTHOE IIpaBO, KOTOpOe
pacIpOCTPaHsIOCh HA OTPOMHYIO Maccy KpecTbsH. Kpemoct-
HOE TIPaBO MPEISITCTBOBAIO KYJIBTYPHOMY M 3KOHOMHUYECKOMY
Pa3BUTHIO PYCCKOTO OOILECTBA, BEJO K Ierpamallii COCIOBMS
IBOpsTH. MHOTHE TTepeaoBbie MBICIMTENN TOTO BPEMEHHU OLIEHM -
BaIM KPEIOCTHOE MpaBO KakK apxau3M, Kak MPUYMHY OTCTaBa-
Hus1 Poccun ot nepenoBbix cTpaH 3amaga. I[lonmutuka pyccKux
MOHApXOB B OTHOIIEHMM K KPEMOCTHOMY IpaBy HOCHWJIA HETOC-
JieIoBaTebHbII M IBOMCTBEHHBINM xapakTep, IlaBen I, ¢ omHoit
CTOPOHBI, OTMEHWJI HEKOTOphIE TPUBUJIETHH ABOPSIH U OTpaHu-
Y1 GaplIMHy KPecThssH TpeMs THSMU B HEOesio, a ¢ APYrod —
po3nan B yacTHoe BiameHue nopsiHaM 100 ThICSY JTBOPLIOBBIX
U Ka3eHHbIX KpecTbsiH. AnieKcaHap | Takxke He cMor MpoBECTU
pedopMy O OTMEHE KPeIOoCTHOTO TpaBa, XOTd IO ero IMopyye-
HMIO TOTOBUJIMCH TIPOEKTHI 110 3TOMY BOIPOCY.

Takoe monoxeHue Aea1 MPUBOIUIO K POCTY COIMAIbHON Ha-
npsikeHHOCTH B Poccuu.

Pycckuii uctopuk B.O. KirouyeBckuii Tak OLEeHUBAI pyc-
CKOE OOILIECTBO TOr0 BpeMeHU: «/IBOpsiHE CTPAILIMINCh KPECTh-
sIH, KPEeCThSIHCTBO 3JI00MJIOCH Ha JABOPSIHCTBO, TO W APYroe He
MUTAJ0 HU MajeiInero JoBepus K MPaBUTEIbCTBY, a IPaBU-
TEJIBCTBO 0O0SJIOCH O0OUX».

B srot nepuon B Poccuu copmupoBaniuch nBa HarpabJie-
HUS TOJIMTUKO-TIPAaBOBOM MbIc/M: nubepaibHoe (M.M. CriepaH-
cKkuit, nekabpuctel) U oxpanureiarHoe (H.M. Kapam3un

11.1.JIu6Gepanuam B Poccun.
MonuTtuko-npaeoBbie npoekTol M.M. CnepaHckoro

Muxann Muxaiiiosud Cnepanckmii (1772—1839) —
PYCCKUI MOJMUTUYECKUA MBICIUTENDb U TOCYIAPCTBEHHBIN IesI-
T€Jb, aBTOP MPOEKTOB pedhOpM POCCUIICKOTO CAMOJEPXKABUSI.

Anoxa. Bpems mpaBieHus umnepatopa AnekcaHapa I.
B Hauasie cBoero mpaBjieHWS UMIEPATOP BBICTYNWJ C MPeLIo-
>KEHUEM MpOBeNeHUsT pedOopM ToCyIapCTBEHHOTO CTPOSI UMIIEe-
pYY U KPEeroCTHOTO IpaBa.

buoepaghua. Pomuncss B nepeBHe YepkyrtuHo Bragumup-
CKOI TYOEpHHUM B CEMbE CBSILIEHHOCTYXXUTENST TpeThsiKoBa.

ITo okonuyanuu Bramumupo-Cy3nanbCKoil TyXOBHOM CeMU-
Hapuu ObU1 HasBaH CriepaHCKUM (OT JIaT. «speranto» — Hauex-
I1a) ¥ HarlpaBJieH B 4YMCIIe Jydinux yueHukoB B CaHkt-ITerep-
Oyprckylo JyXOBHYIO CEMUHApMIO B KayecTBe IpernonaBaTes.
Ipenonasan B CaHkr-IleTepOyprckoil yXOBHOM CEMUHApUH.
C 1797 r. — Ha rocynapcTBeHHOM ciyx06e. Bosrnasisin aenap-
TaMeHT MUHMCTepcTBa BHyTpeHHMX aea. C 1807 r. — crarc-
cekperapb Asnekcadapa I. B 1809 r. mo mopy4yeHuto ummneparo-
pa cocTaBWJI IJIJaH TOCYIapCTBEHHbIX IpeoOpa3oBaHUN —
«BBeneHue K YIoxXeHMI0 TOCylapCTBEHHbIX 3aKOHOB». B 1812 .
CriepaHcKuii ObUT CMEIIEH ¢ ITocTa cekperapsi I'ocynapcTBeHHO-
ro coBera u BbiciaH B Hwknuit HoBropon, 3atem — B Ilepmb.
Bbbin neH3zeHCKMM IyOepHATOpoM, TeHepan-ryoepHaropoM Cuou-
pu. BosBpaiiied B cronuiy B 1826 r., Ha3HaueH 4ieHoM [ocynap-
CTBEHHOTO COBETa, a Takxke BEepXOBHOIrO YroJOBHOTO cyna Haj
nexkabpucramu. B 1826 r. Bosrmasun Il otmeneHue mmrmepartop-
CKOM KaHLIEeJSIpUU. 3aHMMAJICS CUCTeMaTu3alueil poCCUiiCKOro
3aKOHOJATEbCTBA, PYKOBOAMI u3naHueM «CBOia 3aKOHOB» U
«[TonHoro codpaHust 3aKoHOB Poccuiickoii UMIepum».

Jloeuueckoe ocHoeanue NOAUMUKO-NPABOBO20 YHEHUSL.
Wnen dpanuysckux mpocBeruteneil (MoHTteckbe, Pycco) u
MpeacTaBUTeIeld HeMeLKoi Kiaccuiyeckoil unocopun (KaHT),
HUCTOPUYECKOM 1IKOoJbI TIpaBa (CaBUHbBU), aHIJIMIICKOTO Jrudepa-
qu3Ma (beHTaMm) HallIM CBOE OTpaXkeHHE B ITOJUTHUKO-IIPaBO-
BbIX B3nsiaax CriepaHCKOTO.

Ocnognote pabomosr: «BBeneHue K YIOXEHHUIO Tocymap-
CTBEHHBIX 3aKOHOB», «[IpOEKT yJI0XeHUsT TOCYIapCTBEHHBIX 3a-
KoHOB Poccuiickoit umriepum».

Codepxucarnue nonumurxo-npasogoeoyuernus. M.M. Crie-
PaHCKUI — TMPeACTaBUTENb PYCCKOro .aubeparusma. IloaTomy
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OCHOBY €Ir0 MOJUTUKO-IPAaBOBBIX B3IJISIAOB, KOTOPbIE HAIILIU
BBIpAXXEHHWE B €r0 IIPOEKTax I'OCYJapCTBEHHBIX IIpeobpa3oBa-
HUM, COCTaBJISIOT MOHSITUS CBOOObI: JUYHON U MOJUTUUECKOI.

Ilon noaumuueckoii ceobodoii CriepaHCKUI MOHUMAa BO3-
MOXHOCTb, KOTOpasl 3aKpeIlyIeHa 3aKOHOM: «y4acTHUsl BCEX Iocy-
JapCTBEHHBIX KJIACCOB... B NEMCTBUM 3aKOHOAATE/IbHOM, Cymeo-
HOM Y UCHOJHUTEILHOU BJIACTU».

IMonutryeckas cBobona A0KHA ObITh OrpaHMYEHA LIEH3aMMU:

—> umyuiecTBeHHbIM. [TonuTnyeckast cBod6oaa N10KHA ObITh
MpeaocTaBieHa JUIIb JMlaM, KOTOpble UMEIOT HeABUKMMOCTD,
M He JOJDKHA OBbITh IpedoCTaBjlieHa «HApomay padodeMy», CIy-
raM, peMecjJeHHUKaM, KOTOpble He 00jamaloT AOCTaTOYHBIM
«pa3yMOM» IIJI y4acTUSI B 3aKOHOAATEIbHOM NESITEIbHOCTH,

— >KYJIbTYPHBIM.

IIpoTUBOMOIOXKHOCTHIO MOJUTUYECKON CBOOOIBI SIBJISIETCSI
noaumu4eckoe pabcmeo, KOrma BOJISI OJHOIO JIMLIA SIBJISICTCS 3a-
KOHOM TSI BCEX.

Ton epaxcdarnckoit c6o600oii CrniepaHCKUII MOHUMAaJ BO3-
MOXHOCTb 00J1aaTh JUYHBIMUA M UMYLIECTBEHHBIMU ITpaBaMM:

—>COOCTBEHHOCTH;

—> 3aKJIIOYEHYSI JOTOBOPOB;

—> Ha yIUIaTy HajloroB, YCTAHOBJIEHHBIX TOJBKO COIJIACHO
3aKOHY;

—>TIOABEPrHYThCS YTOJOBHOMY HaKa3aHUIO TOJLKO IO pe-
IICHUIO CyJa.

Bce atu mpaBa OOJKHBI OBITh 3aKperieHbl 3aKOHOM. Tak,
CrepaHCKMIA, paccyxaasi O IMpaBe 3aKiIio4aTh JOTOBOPhI KYIUIM-
npojaxu, mican cienyouee: «Ho Kakyro 10cToBEpHOCTh MMe-
JIO0 OBbI CHe MpaBo, €CJIM Obl 3aKOH MOJUTUYECKUIA HEe OMpene/IiI
BOOOILIE, YTO BCSIKAsi COOCTBEHHOCTh €CTh HEIIPUKOCHOBEHHA...».

Ion epaxcdanckum pabcmeom CriepaHCKUI TMOHUMAJ TakKoe
MOJIOKEHHUE AeJI, KOrla OJHOMY KJIacCy HaceJeHUs IPUXOAUTCS
«B MOBUHHOCTSIX JIMUHBIX U BEIIECTBEHHBIX 3aBUCETh OT BOJU
npyroro». OH cuMTaj, YTO IpaxAaHCKasi CBOOOJA MOXET ObITh
peai3oBaHa TOJbKO TOINa, KOIIa €CTh CBOOOAA MOJIUTUYECKAS:
«Hukakast cBoOOga He MOXET POAUTb B TOCYIapCTBE CBOOOIbI
IpaXAaHCKOM, HE YCTAHOBUB CBOOOMBI ITOJIUTUYECKOM».

B Poccuu toro Bpemenu, cuutan CnepaHCKuii, He ObLIO I10-
JIMTUYECKOU CcBOOOABI, a cBOOOJA IpaxJaHCKash HOCWUJIA Orpa-
HUYEHHbII XapakTep: «51 Haxoxy B Poccum nBa kiacca: paboB

caMmoJiepXila U paboB 3emieBnaaeblieB. [lepBble Ha3bIBAIOTCS
CBOOOIHBIMU TOJIBKO MO OTHOIIEHWUIO KO BTOpbIM. B Poccun
HET UCTMHHO CBOOOIHBIX JIIONEH, HE cuMTas HUILIMX OpoasT U
dutocodon».

bynyiiee poccuiickoe obiiecTBO TpeAcTaBisuioch CriepaHc-
KOMY COC/A08HbBIM.

Ilepeoe cocnosue cocTtaBIT IBOPSIHE, KOTOpble OydayT obia-
JIaTh BCEMU TOJUTUYECKUMHU U TPaXTaHCKMMM CBOOOIaMU, a
Takke WCKITIOYUTEIbHBIM TPAaBOM BJIaICHUSI HACEJICHHBIMU HE-
IOBMKMMBIMU UMEHUMSIMU C BQ3JIOXKEHHMEM Ha HUX OOA3aHHOCTH
3aKOHHOTO YIPaBAEHUS] UMU.

Bmopoe cocaosue cocTaBsT JTIOOU CPEIHETO JOCTaTKa, KO-
TOpble OyIyT UMETh TpaXKITaHCKUE CBOOOABI, & UX MOJIUTUYEC-
Kre cBO0OAbl OyayT OrpaHMYEHbl UMYIIECTBEHHBIM LIEH30M.

Tpemve cocrogue COCTaBUT Hapol pabOUMii: MOMECTHbIE
KPECThsSIHE, MACTEpOBbIC, JOMAIIHUE CIyTU. DTO COCIOBUE Oy-
JIET UMETh TOJIbKO TPaXAaHCKWE CBOOOIBI.

IIpoepamma eocydapcmeernnvix npeobpazosanuit M.M. Crie-
PaHCKOTO BKJIIOYaJia MPOBENECHUE CIEAYIOMNX pedopm:

* KpEIoCTHOro IpaBa;

* TOCYHapCTBEHHOTO TPABJICHUS;

* 3aKOHOJNATEIhCTBA.

Pechopma kpenocmnoeo npasa nojKHa OBITH IIPOBeIcHA B
nBa orana. BHavane ciiemyeT 3aKOHOAATEIbHO OTPAHUYUTH
BJIACTh TTOMEIIMKOB HaJ KPEMOCTHBIMU KpEeCThsIHAMU, OMpee-
JIUB pa3Mep KPeCTbSIHCKMUX MOBUHHOCTEN U pa3pelluB KPecThbsI-
HaMm MpuoOpeTaTh HEABUXKMMOCTb B COOCTBEHHOCTb. 3aTeM
clienyeT BEpHYTb KpecTbsiHaM JpeBHee MpaBo IMepexoda: «Bo
BTOpOI 31oXe, KOTOopasi, KOHEYHO, HE MOXET ObITh OiM3Ka...,
BO3BPATUTCS KPECThIHAM U JpeBHEE MpaBo CBOGOIHOIO Iepe-
Xo[la OT OHOTO MOMeEIMKa K JAPYroMy...».

CriepaHCKWil HEe CUMTAJT MPABUJIBHBIM OBICTPBIN MEPEXol KO
BTOpPOMY 3Tamny pedopMbl KpernocTHOTO MpaBa, IOCKOJIbKY
«y4acTb KPECThSIHUHA, OTIPABJISIONIETO MOBUHHOCTh MO 3aKO-
HY U UMEIOUIEro B BO3ME3UE CBOM y4yacTOK 3eMJIM, HECPaB-
HEHHO BBITOJTHEE, HEXEIU MOJIOKEHWE O0ObLICH, KAaKOBbI CYTh
Bce pabouue aoau B AHrauu, Bo @panuuu u CoeaumHEHHbIX
I TaTax».

Peghopma eocyoapcmeennoco npasaenus. AHaAIU3UPYsl TI0-
JINTUYECKYI0 UCTOPUIO rocyaapcTB 3amana, CriepaHCKUMl Bbl-
SIBUJT 3aKOHOMEPHOCTb: BCE TrocydapcTBa B CBOEM Pa3BUTUU
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MPOXOAST TPU CTYMEHU Y B KOHILIE KOHIIOB MPUXOASIT K KOHCTHU-
TYLIMOHHOMY TIPaBJIEHUIO:

—> mepBas CTyleHb — deonaabHasi pa3apo0JeHHOCTb rocy-
IapcTB 3amana;

—> BTOpasi CTyneHb — «heonaabHOe caMojaepXkaBue» Tocy-
nIapcTB 3amana;

—> TpeThsl CTYNeHb — KOHCTUTYLIMOHHOE TpaBJeHue.

CniepaHCKUI yTBepKIajl, YTO MEePBbIM TOCYAapCTBOM, KOTO-
poe Mepelnuio Ha TPeTblo CTyIeHb, Oblla AHIIMS, a ToC/e Hee
Ha 3Ty crtyneHb nepeurind IlBeiuapus, lommanous, IIBenus,
Beurpus, CIIA, ®pannus. Poccuio oH OTHOCHI K rocymap-
CTBaM, HaXOMASIIIMMCSI Ha BTOPOW CTYIMEHU IMOJUTUYECKOTO pa3-
BuTus. CriepaHCKUIA HazesIcsl, YTO Mepexol Ha TPEThIO CTYIEHb
OyIeT HepeBOJIOLIMOHHBIM, MOCKOJbKY POCCUMCKUI MMITEpaTop
caM «OKTpoupyeT» (rogaput) KoHcTutyuio Hapomy.

CnepaHcKMil Mpenjaraj MOCTPOUTb HOBOE 3AaHWe POCCUIA-
CKOW MOHAapXuM «Ha CTOJMax pa3yma M 3aKOHOB». OCHOBOW MO-
CTPOEHUsI TaKOW MOHApXWW MOTIJa ObIThb TOJbKO meopus pasoe-
aenus easacmeii: «Henb3si ocHOBaTh TMpaBiieHUWE Ha 3aKOHeE,
€CJIM OfIHa epXKaBHasl BJIACTh OYJEeT M COCTaBJSATb 3aKOH, U UC-
MOJHATH ero. [loatomy ciegoBayio Obl MPEXAe BCEro OTAEIUTH
IpYr OT Japyra 3aKOHOJAaTeNbHYI0, WCIOJHUTEIbHYIO U Cyneo-
HYIO YacTH, COCPEJOTOUMB UX B Pa3HbIX HE3aBUCUMbBIX OJHO OT
JIPYTOr0 TOCYIAapCTBEHHBIX OpraHax».

CriepaHCKUii TIpeijiarajl TpoBECTU pas3zesieHrne 3aKOHOoAa-
TeJIbHOM, WCIIOJHUTEIBLHONW M CYNeOHBbIX BlacTeli Ha YeThIpex
YPOBHSIX:

1)BoJsiocTu;

2)oKpyra;

3)ryoepHuu;

4) UMIICpUN.

BeiciiuM opraHoM 3aKOHOIATENbHOM BIACTU JOJKHA ObLia
crath ['ocymapcTBeHHasi Ayma, BBICIIMM OPraHOM HWCIIOJHU-
TeabHON BiaacT — [IpaBUTENbCTBYIONIMEI CEHAT, BBICHIIUM Op-
raHoOM cyaeOHOI BiacTW noykeH cTath CyneOHbIN ceHar.

locynapcTBeHHasi [yma JOJKHA MPUHUMATh 3aKOHbI. OgHa-
KO 32 UMIIEPaTOPOM COXPAHSIJIUCh OTPOMHBIE MOJTHOMOYMS B 3a-
KOHoOMaTeJIbHOM Ipoliecce. MMmeparop Mor HajJoXuTh abco-
JIIOTHOE BETO Ha 3aKOH, MPUHATHINA ['ocynapcTBeHHON OyMoii,
“MeJT TIPaBoO ee POCITycKa, a TakXke MpaBO OTCPOUYUTh €€ CO3BIB.
Boi6opbl genyratoB B ['ocymapcTBeHHYIO OyMy Ipeariosara-

JIOCh CHENaTh TPEXCTYMEHYATHIMU: NEITYyTAaThl BOJIOCTHOW TyMBI
BBIOMPAIOT JEIYyTATOB B OKPYXHYIO OyMY, NEMyTaThl OKPYXKHOM
IyMbI — JIEMyTaTOB B TYOEPHCKYIO TyMy, a AEIyTaTbl TyOEpHC-
KO MyMbl — AenyTatoB B ['0CyAapCTBEHHYIO TyMmy.

Kpome storo mpu ummeparope MOMKEH OBbITh co3gaH [o-
CYIApCTBEHHBII COBET, HA3HAYEHUE KOTOPOTO — COEAWHUTH
BBICHIYIO 3aKOHOAATENbHYIO, WCIOJTHUTEIBHYIO U CYIEOHYIO
Bractu. YneHwsl ['ocymapCTBEHHOTO COBETa Ha3HAYalIUCh OBl
UMIIepaTopoM. DTOT OpraH IMpu3BaH MpeaBapUTEJbHO paccMmar-
pUBaTh 3aKOHOMPOEKThI, KOTOPBIE 3aT€M IMOCTYyMaau Obl K UM-
repaTopy, a 3aTeM yXe TepedaBalvuch Ha oOcyxmeHue B [ocy-
apCTBEHHYIO TyMy.

IIpoexT KOHCTUTYLIMOHHONM MoHapxuu M.M. CnepaHcKoro
COOTBETCTBYET MOJAECIN TyaTUCTUIECKON MOHAPXWU, B KOTOPOU
3aKOHOJATENIbHAST BJIACTh HOCUT JBOWCTBEHHBIN XapakTep.

Pechopma 3axonodamenvcmea Obla MpoBeneHa TPU HeMoc-
peactBeHHoM yvyactuu CriepaHckoro. CriepaHCKWi BO3IJIaBUJ
KOMMCCUIO II0 cocTaBieHUIo «IloaHoro coOpaHuss 3aKOHOB
Poccuiickoit umnepuu». B Hero BolUIM pacmoyioXE€HHbIE B
XPOHOJIOTUYECKOM TOPSIIKE, 3aKOHONATEIbHbIE aKThl, HAUWHAS
¢ CoGopHoro ynoxeHus 1649 r. mo BCTYIUIEHHWSI Ha TIPECTOJ
Huxonas I (x 1830 r. — 45 TomoB). Tem caMbIM ObLIa OCyIIIE-
CTBJIEHA O(UIIMaTIbHAST WHKOPIIOPAIUS 3aKOHOAATEIbHBIX aK-
ToB. 3areM ¢ yyactueMm CriepaHCKOTo ObUI MOATOTOBJEH IISIT-
HaguatuToMHbii «CBon 3akoHOB Poccuiickoil mMmmepun», B
KOTODPBI BOLLIO Bce AeHCTBYIOlee 3aKOHOAaTenbcTBO. Crie-
paHckuii coobian: «CBoj ecTh BEpHOE M300pakeHUe TOro, 4To
€CTh B 3aKOHaX, HO OH HE €CTh HU AOMOJHEHWE WX, HU TOJIKO-
BaHUE».

M.M. CrnepaHcKuil Bolliesl B UICTOPUIO PYCCKOM MOJIUTUYEC-
KOI M MPaBOBOI MBICIM KaK aBTOp MPOEKTOB IO pedhopMUpoBa-
HUIO camozaepxaBusi. OH Tmpejiaral yctaHoBUTh B Poccuu
KOHCTUTYLIMOHHYIO MOHapXui0, B KOTOpPOil ObL1 Obl MpOBeacH
MPUHIIUIT pa3iefeHus Biacteil. Takas ¢opma npaBiaeHuUs TOCy-
JlapcTBa Mo3Bojivia Obl 00ECIIeYUTh MOJIUTUYECKUE U TpaXaaH-
CKHe cBOOOJbI POCCUIMCKMM ToAAaHHbIM. CriepaHCKUiA MepBbIi
npemtoxwi co3gaTh B Poccuu BbICHIMIE 3aKOHOAATEIbHbBIM
opranH — locymapcTBeHHyIO AyMy, ONHAKO OHa TOSIBUJIACH B
Poccuun Tonbko B 1905 1. B coBpemeHHo#t Poccuu BbIcimii
OopraH 3aKOHOJATebLHON BJIaCTU HOCUT TO K€ Ha3BaHUe.
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11.2. MNMonntnyeckmne 1 NpaBoBbIE B3rNsS4bI
nekabpucTos

Anoxa. 14 pexabpsa 1825 r. B IlerepOypre Ha CeHaTcKoit
IUIOIIAAM ITPOM3OIII0 BOOPYKEHHOE BBICTYIUICHHE, KOTOpOE
OBbUIO MOATOTOBJIEHO TalHBIMHM OOIIecTBaMHu. BrocnencTBuu
YYaCTHUKOB 3TOTO BBICTYIUICHMSI CTaJM Ha3bIBaTb dekabpucma-
mu. C 3TOro MOMEHTa HAUYMHAETCS OCBOOOAUTENPHOE IBIKE-
Hue B Poccum.

Jlekabpuctbl — oduiepbl, ydacTHUKU OTe4eCTBEHHOU BOI-
Hbl 1812 I., cOBepIIMBILIME nepgoe LieJIeHAIIPAaBICHHOE BBICTYII-
JICHWE TIPOTUB CaMOJEPKaBHO-KPEIOCTHUYECKOTo cTpos. OHu
IIeICTBOBAJIM Ha OCHOBE pa3pabOTaHHBIX ITPOrpaMM IIEPEYCT-
poiictBa Poccuu. Bti miporpaMMbl TOTOBWJIMCH B HeOpax maii-
Hbix OOIIECTB, JCHCTBOBABIIMX B YCJIOBUSX YCUJIECHUS IIEH3Y-
pol. TlepBoe TaitHoe oOliecTBO — «Co103 criaceHusl» — ObLIO
cozmaHo B 1816r. 3arem B 1818r. oHO ObUIO IMPeOOpPa3OBaHO B
«Coro3 onaromeHctBusi». Ilocne camopocmnycka «Coros3a 6jaro-
neHCTBUsI» B 1821 1. Bo3HMKIM JaBa obuiecTtBa: «CeBepHOe 00-
1IECTBO», pyKoBoauTesieM KoToporo ctain H.M. MypaBbeB u
«FOxHoe ob11ecTBo», KoTopoe BosriaBua I1.M. Ilectensb.

Hukura Muxaitnouud MypaBbeB (1796—1843).

buoepagua. Ponunca B IletepOypre, ero orerr 6buU1 BOCHUTA-
TejaeM 1apeBuueil Anekcanapa u KoHcraHTuHa. Yuwics Ha Ma-
TeMaTtyeckoM akyibTere MockoBckoro yHuBepcuteTa. C Hava-
oM OrtedecTBeHHOI BoiHBI 1812 r. yuien ¢ ¢akyiabTrera B
NIECTBYIOLILYIO apMUIO B BospacTe 16 ner. 14 nexaGps 1825 .
HETNOCPEACTBEHHO B BOCCTAaHWM HE YJacTBOBaJI, HO ObLI apecTo-
BaH U npuroBopeH K 20 rogaM KaTopxKHbIX padoT. BnocnencrBumn
BhILLIEN Ha mocejieHue. IToxopoHeH B MpKkyTcKoil obaacTu.

IMaBen MBanoBuu Ilectens (1793—1826).

buoepagpua. Ponuncsa B MockBe, B ceMbe KPYITHOIO YMHOB-
HuKa. Yuuicsa B ['epmaHum, 3ateM B ceMHaAlaTUICTHEM BO3pa-
cTe ¢ omMuMeM 3akoH4YrI ITakeckuit Koprryc. YYacTHUK BOii-
Hbl 1812 r. 3a MyxXecTBO ObUI HarpaxaeH ILIeCTbl0 OpJeHaAMM.
Ha BbopoauHckom none ¢enbaMapiian KyTy3oB Harpaauia ero
30JIOTOM IIITaroil ¢ HamIMChIO «3a XpabpocTh». Bmecte ¢ pyc-
ckoit apmueir gomen mno Ilapumxka. ITo cBUIETENIbCTBY COBpE-
MEHHUMKOB, ObLI OJHMM M3 CaMbIX OOpa30BaHHBIX JIIOIEH CBOE-
ro BpemeHu. 13 nekabpsi, B KaHyH BOCCTaHUsI, ObUT apecTOBaH
1o goHocy npeaarens. 13 miong 1826 r. mosewied B Ilerponas-
JIOBCKOM KPEITOCTH.
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Obwue npoepammusie nosoxcenus Ceseproeo u IOixcnoco
obuecms.

Heau:

* JIMKBUIAIMS CaMOICPXKaBUSI;

* OTMEHa KPEerNOCTHOI'O ITpaBa HEMEIJIEHHO, 0e3 KaKuX-110o
npeaBapuTeabHbIX ycloBUuil (Mypasves: «Pab, KOCHYBIIMKCS
3eMJIM PYCCKOI, CTAHOBMUTCSI CBOOOTHBIM»);

* OTMEHa COCJIOBUII M PaBEHCTBO BCeX Iepen 3aKoHoM ([lec-
menb: «Bce cocIoBUS YHUUTOXAIOTCS M CIMBAIOTCS B OHO CO-
CJIOBHE — TpPaXKIaHCKOEe»);

* BBEICHUE Ccyla NMPUCSKHBIX (Mypaeveg: «Bcsikoe yrosaos-
HOE JIeJIO TPOU3BOAMUTCS C TIPUCSIKHBIMU»);

* mpemocTaBjieHue cBoOoabl [lombiire.

Cpedcmea docmudicerusi 3mux yenei. YJIeHb TalHBIX 00-
IIECTB Pa304yapoBaCh B Pe3yJIbTaTaX HAPOOHbIX PeGoAouuUll.
Tak, @paHily3cKas peBololys, HavyaBiascsa B 1789 1., cMeHu-
JIach SIKOOMHCKOM AMKTaTypOi, KOTopasi B CBOIO Oouepenb IpH-
BeJla K TMpaHuu Harmosneona u BoiiHaM. M moromy ObLIa criesia-
Ha CTaBKa Ha JIBOPSIHCKYIO 80€HHYI0 pegoaioyulo, KOTopasl ObLia
HaMedeHa Ha 1826 r. Ho GyaronpusTHbIE YCIOBUS IJid Hee
CJIOXWIMCh K 1825 T.

Tabmmuaii.1

OTnunumne B nporpammax CesepHoro n KOxHoro oowects

FO:xHoe 00wecTBo

CepepHoe 00111eCTBO
(TLH. Mecrens)

(H.M. Mypasses)

Ha3zsanue npozpammnozo 00KyMenma

Koucmumyyus Pyccrkan Ilpasda

(Tpw mpoeKTa, MoCneAHUH Ol
BoccTaHoBlieH MypaBbeBEIM
MO MAMATH B 3aKIHOYEHHH —
«TIOPEMHBIA)

Jozuseckoe ocHOSAHIE NOTUMUKO-NPABOEHIX 63217006

Konyenyuu: €CTECTBEHHBIX MPaB 4eN0BeKa, 06IECTBEHHOrO 10r0BOpa,
HAPOJIHOTO CYBEPEHUTETa, Pa3fie/IeHus BlacTeH

«McTouHMK BIacTH ecth Hapon», | «IIpaBUTENLCTBO €CTh MPHHAL-
KOTOpBIii «He MOXKeT GbITh NPUHAL- | IEKHOCTb HApOa, H OHO yHPEX-
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lNpogosnxeqne rabna. 11.1

CesepHoe obuiecTBO
(H.M. Mypasseg)

H#xHoe obitecTso
(T1.K. Tectens)

JIEKHOCTEIO HHKAKOro ceMeicTBay
Hcnonesopan obpasiibl KOHCTHTY-
unii 23 ceBepoaMepHKaHCKHX
LITATOB, (PPAHLY3CKOIl KOHCTHTY-
uuu 1791 r., koHCTHTYUHIT rep-
MaHCKHX rocyaapcTe

IeHo ans Grara HapoaHOro, a He
Hapon cyluecTByeT ans Omara
MpaBUTENLCTBA»

3emenvnvti sonpoc

Tepeniil eapuannt: «3eMinu
MOMEUHKOB OCTAOTCA 32 HUMUY,
a KpecThaHe ocBoboxknatoTcea Ge3
3EMIH;

Bmopeii eapuanm: kpectbaue
MONYYaloT «I10 ABE AECATHHLI

Ha KPECTBAHCKHII IBOP, AN
OCELIOCTH HX»

3eMJ1A BONOCTHas COCTOHT

U3 AByx QOHIOB: 0bwUHI020

W ¥acmHozo

M3 obwmunoro donna semns
BblAAeTCH KamaoMy beciiamio
Ha OJIHH TOf 1115t MPOKOPMIICHHS,
CHYHT rapaHTHEH OT HHILETHI
(3TOT POHA COCTOMT HAMONOBU-
HY M3 3eMeNb NOMELIMKOB, Hano-
JIOBHHY U3 Ka3C€HHbIX 3EMENE).
M3 yacrroro douna (kazna —
coBCTBEHHHK ITOH 3eMIIH) 3eMns
6yner npodasamuca ans ctumy-
NHUPOBAHUS 3aHATHH CENbCKHM
XO3AHCTBOM

Honumuyeckue npasa

[puHaanexar Tonsko
COOCTBEHHHKAM.

B knacc usbupareneii u npucsk-
HBIX BXOMAT COBEPIUEHHONETHHE,
HE HaXOMAUIHECH B YCITYKEHHH,
HMEIOLIME ABHKHUMOE HIIH HEIBH-
KHMOE UMYLIECTBO Ha 500 py6-
neii cepebpom

[Tpunaanexar BceM Myx4YuHaM,
NOCTHTIUIHM ABaALATHIIETHETO
BO3pacTa

Dopma npasnenun

KoHcTHTyuOHHas MoHapxus

C pasaenenueM Bracteii (pecny6-
JiMKa — JIHIIb KaK KpaiHuii
ciyuait)

Pecny6nuka c pasgenenuem
BracTeii
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MpononxerHne tabna. 11.1

Cepepuoe 00u1ecTBO
(H.M. MypaBbeB)

TO:xuoe obiuecTBo
(IT.K. IMTecrens)

Tnaga zocydapcmea

Hmnepamop — ri1apa HCNOJHH-
TENbHOH BJIACTH («BEPXOBHLIH
YHHOBHHK NPAaBUTEIBCTBA») C
anmoBanbeM 8 mia pybnei B roa.
JaeT knatBy Ha BepHOCTB KOHCTH-
TyuuH. JeaTensHOCTh HMIepaTopa
nogkoHTpoikHa Hapojnomy sede,
[MonxoMO4HA: TIPaBO CO3BIBA
obenx nanar HaponHoro peve;
NpaBo 3aKOHOAATENbHOM HHHIIHA-
THBEI, IPABO OTIATaTelsHOrO BETO.

Hepacagras dyma — KoIIervanb-
HEII r7ara rocysapctsa. Breibop-
Hblii oprad. COCTOHT U3 NATH Ye-
nosek, n3bupaerca Ha Hapoanom
BeUe, KB 110 OOHOMY TORY —
NPE3UJIEHT.

(Laps MCKIFOMaeTCs; MiaH Lape-
ybuiictea 13 gy PoMaHoBBIX Y
Iecrens)

3axkonodamensnaa enacms — Hapoonoe seue

Mee naramel: narama HApOOHbIX
npedcmasumeneii (COCTOUT U3
450 uneHOB, KOTOpEIE H3OHPAIOT-
€A CPOKOM Ha JIBa rojja coDCTBEH-
HHUKaMH; IPUHUMAET 3aKOHBI,
u3bupaer npasuTeneil gepKaB);
Bepxosnan dyma (COCTOHT u3

45 uneHOB, KOTOpPBIE H30UparoTCa
CPOKOM Ha MIECTb JIET MO TPH He-
noBeka oT Kaxoro cybrekra ge-
Jepatuy; Kaxble 1Ba rofa TpeThb
yireHoB MeHsaercs). OcyiuecTBaser
CyA HaJ MHHHCTpPaMH (MMOHY-
MeHT), o0/1ajlaeT NpaBoM OTJIara-
TeapHOTO BeTO (Bunanue KoHeTH-
Tyuuu CIIA)

Odua narama. Jdenytars uzbupa-
JOTCA CPOKOM HA MATH JeT, pac-
MYCTHTD DTy MaNaTy HAKTO He
moskeT. [IpuHiMaeT 3aKOHBI,
BeIOMpaeT [epxaBHylo aymy

Cyoebran eén

acmab

Bepxosnoe cyouauuje — BBICIIHA
opraH cyne0HOH Br1acTH

Bepxoenbiii cobop (120 pibpan-
HBIX NOKH3HEHHO 60sp, OXpaHa
KoHCTHTYU#H, IPAaBO OTAABaThL
1oz, ¢y JI00ro YHHOBHHKA)
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OkoHvaHue Tabn. 11.1

CepepHoe o01ecTBO
(H.M. Mypaeneg)

KOxnoe obuiecTeo
(TLH. Ilectens)

Dopma 2ocydapcmeeHHo20 yempoucmea

@edepayus ¢ TEPPUTOPHANBLHEIM | VHumapHoe rocynapcTeo.
npuHUunoM nocrpoenns: 13 nep- | Eanunas sepa, equHOe rpak-

#aB u 2 obnactu (Mockosckas IIAHCTBO
u Jouckas). Cronnua — Hmkunii
Hogropos.

BoccTtaHue nexaOpHUCTOB CTalo CaMbIM 3HAYMTEIbHBIM (DaK-
TOM MOJUTUYecKOl mcropuu Poccuiickoii Mmmepuu IepBOi
yetBepT XIX B. Ilporpammsl CeBepHoro u HOxXHOro TaitHbIX
OOIIIECTB BBICBETUJIM TEPBOCTENIEHHBIE 3afauu Oymylllero pas-
Butus Poccum.

Tema 12. BOBHUMKHOBEHUE HOPUANYECKOIO
NO3UTUBU3MA B NPABOBEAEHUUN XIX BEKA.
A>XKOHOCTUH

Jkon Octun (1790—1859) — aHIIMIICKUI IOPUCT, TPYAbI
KOTOPOro 000CHOBBIBAJIM MPEACTABIEHUE O MpPaBe KaK O pa3HoO-
BUIHOCTU MOBEJICHUI, a TaKXKe MpeceoBaln 1ieJib pa3rpaHu-
YeHUsl OHITUN MO3UTUBHOTO MpaBa U MOPAJIU.

Inoxa. CTpeMUTEbHOE YBEJIMUEHWE KOJMUYECTBA U3JaHHbBIX
B AHDIMM B nepBoil moyioBuHe XIX B. 3aKOHOB IIPUBENO K U3-
MEHEHUIO MpeAcTaBieHUd o camoM mpaBe. Barisig Ha mpaBo
KaK CpeJoToure TPaAvIIMii BBITECHSIETCS B3MJISIOM Ha MpPaBo
KaKk Ha COBOKYMNHOCTh 3aKOHOB. IIpaBo Bce Oosee u Ooliee
MPEACTaBSIETC WHCTPYMEHTOM TMOJUTUKHU TOCYIapcTBa U BbIC-
TyMaeT Kak MOJUTUYECKOE TpeOOBaHUE.

Buoepagpua. OctuH npuctynuia K M3y4eHMIO IIpaBa, KOIma
3a ero Iuieyamu yxe ObLIU IISITh JIET CIy>KObl B OpUTaHCKOM ap-
muu. Hekotopoe BpeMsi OH 3aHMMAJICSl alBOKATCKOM MpPaKTUKOM
B cymax Jiopaa-kaHiuiepa. Yurtan Kypc MpaBOBbIX yYE€HUU B
yHUBepcuTeTcKOM Koiuiemke B Jlonmone. B I'epmanuu OctuH
MU3yvyal pUMCKOE MPaBO U TPyIdbl F€PMaHCKUX MPABOBEAOB IO
rpaXxJaHCKOMY TpaBy, WJAEU CUCTeMAaTU3alMU TpaBa MPOU3BEIU
Ha Hero I1yookoe BreudatieHue. biaromapst Oau3Koii npyxoe c
Hepemueii benramomMm, Ixeitmcom Crioaptom Muiem u JIxo-
HoM CrioaproM MuiieM OCTUH YBJIEKCS uaeeil HeoOXOaMMOC-
TU MpoBeAeHUs npaBoBoil pecdopmbl B AHrauu. B 1833 r. oH
ObLT BBEJEH B COCTaB KOMUCCUM I10 peOpMe YroJI0BHOIO IIpa-
Ba, MOATOTOBWI JBa JOKJaaa, HO, HE BCTPETUB MOMIEPXKKU
CBOMM HIesM, yiiea B oTcTaBKy. B 1836 r. ero HasHaumau Ko-
MuccapoM Mo aejiaM ManbTel, U ¢ Tex op OCTUH XKW1 3a py-
OexxoM, npeuMylliecTBeHHO B Ilapimke, moka B 1848 r. oH ¢ ce-
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Mbell He Trocenmics B rpadgerBe Cioppeit Ha roro-3arange AHT-
JINK, TAE W TIPOXWI A0 KOHIIA XXU3HMU.

Jloeuueckoe ocHoeauue NOAUMUKO-NPABOBO2O YUEHUS.
J>xon OCTHH MCIIBITA] Ha ce0e BIMSHUE:

* monuTtuyeckux uaeid Tomaca ['o60Oca (cyBepeH Kak JIMIIO,
He OrpaHMYeHHOE HUKAKUMU 3aKOHAMM);

* TIPaBOBOM TeopuM U puiocobuu yruaurapusma Mepemun
benrtama (rmpaBo Kak IMOBEJICHNE CYyBepeHa).

OcHosnas paboma: «OmnpenelieHUe 00JaCTH IOPUCTIPYICH-
LUW».

Codepaucanue noaumuxko-npasogoeo yuenus. FOpucnpy-
denyus kax mounas Hayka. OCTMH pa3rpaHUIMBACT 3MUKY, KO-
TOpasi UMeeT JeJI0 C MOPAIbHBIMU KAaTETOPUSIMU, HAYKY 0 3AKO0-
Homeopuecmee, KOTOpask UMEET A0 C TMOHATUSIMMU JTOJKHOTO
B MpaBe, U COOCTBEHHO HAyKy O TIpaBe — HOPUCHPYOCHUUTO.

IOpucnpynenuust u3yvyaer mpaBo, KOTOpOE <«SIBJISIETCS TIpa-
BOM, JaxKe €CJIM OKa3bIBaeTCsl, YTO HAaM OHO He HPaBUTCS, WIN
JlaXe €CJIU OHO OTJIMYAeTCS OT HOPM, KOTOPbIe MBI CUMTAEM
BEPHBIMU».

IOpucnpyneHunst Kak mouHas Hayka AOJDKHA AWCTAHIIMPO-
BaThCsl OT JOKTPHH €CTECTBEHHOTO IpaBa, CMEIIMBAIOLINUX TO-
HSITHE TIpaBa C MOHSATUSIMU HPABCTBEHHOCTH, PEIUTMO3HBIMU
JorMaTaMu, 3aKkoHaMu npupoasl: «Ilo3utuBHOE MpaBo (IpaBo B
MMPOCTOM M HajjiexXalleM CMBICIEe 3TOTO CJIOBa) HEPEIKO CMe-
IIMBAETCId C KaTeropusiMd, ¢ KOTOPLIMU OHO HMMEET CXOJICTBO,
MO0 C KaTeropusiMu, KOTOPhIE CBS3aHbI C HUM aHAJOTUE, TO
€CTh C KaTeropusiMu, KOTOpble MOTYT 0003HAvaThCsl Hajjiexa-
UM WM HeHaJjieXalluM o0pa3oM IIMPOKMM M pacIlibiBUa-
TBIM BBIDaXXEHUEM: "TIPABO"».

Tlonsmue nozumuenoeo npaéa. OCTMH CUUTAET, 4TO IPaBoO,
SIBJISTIOIIEECS TIPENMETOM FOPUCIIPYACHIIMU, — 3TO TIPaBO, «yC-
TaHABJIMBAEMOE TMOJUTUYECKU TOCTIOACTBYIOIIUM JUISI TIOJUTH-
YeCKU MOTYMHEHHOTO».

D10 mpaBo OCTUH HA3bIBACT HO3UMUBHbIM NPAGOM: «'TIO3U-
TUBHOE mpaBo” (positive law),... ecTb IpaBo, CYIIECTBYIOIIEE
Omaromapsi 3aHMMaeMoMy moyioxeHmio (law existing by
position)».

IMox mo3uTuBHBIM NpaBoM OCTUH MOHUMAET MPUKA3bL, YC-
manoeAeHHble cygepeHoM. «[Ins JlleHa WM 4YJIeHOB HEe3aBUCH-
MOTO TIOJIMTUYECKOro OOIIEeCTBA, B KOTOPOM 3TO JIMIO WU
opraH TIpelCcTaBjIsieT co00i CyBepeHa».

Cysepen nnsg OcTMHA — 3TO TO JIMIIO, KOTOPOMY OOJIBIIMH-
CTBO MPUBLIKAO TIOMUUHSITHCS.

BmecTe ¢ TeM OKKYMalMOHHYIO BJIACTh HEJIb3sl NMPU3HATh
CYBEpEHOM, a e¢ PachopsKeHUs] — TO3UTHUBHBIM IPAaBOM, IO-
CKOJIBKY npuébi4ka K TIOMYMHEHUIO CKJIaIbIBAacTCS HE Cpasy.

CyBepeH KaK BEpXOBHBIil TTpaBUTEJIb:

—> «CBOOOJIEH OT MPABOBBIX OIPaHUYEHMII», T.€. OH HE CBSI-
3aH 3aKOHaMU, M3IaHHBIMU KaK UM CaMUM, TaK U €ro Mpeile-
CTBEHHUKAMU; '

—> CBSI3aH «3akoHamu boea» v HopMaMK Mopau.

Hemounuku nozumueno2o npaséa pa3iAdaloTcs 1O CIOCO0y
BBIPaXEHMSI B HUX TPUKA30B CyBEepeHA.

INpukasbl cyBepeHa MOTYT OBbITh BbIPaXKCHBI:

1) mpsiMO, T.e. HEMOCPEIACTBEHHO, W 3TO CYTb 3aKOHbL 20Cy-
dapcmea;

2) KOCBEHHO, M 3TO CYTb peuieHus cydeii, 00biuau, MHeHUs
VUeHbIX U NPAKMUKA YACMHBIX IOPUCINOS.

Peirenust cynmeit, o0bIMan, MHEHUSI YUYEHBIX M MPAKTUKY 4Yac-
THBIX 10prcToB OCTUH paccMaTpUBaeT KaK 4acTH MO3UTUBHOTO
MpaBa, TaK KaK OHU JEHCTBYIOT ¢ MOJYAJIMBOTO COTJIACUSI CyBe-
peHa.

B otnumume or cBoero yuutenst benrama OCTWH TpuU3HaBa
pelleHus cylei 4acThlo MO3UTUBHOIO TpaBa. [loTpeGHOCTH B
CyIeOHOM ITPaBOTBOPUYECTBE OH OOOCHOBBIBAJI CIIEIYIOIINM O0-
pazoM: «Sl He MOTy MOHSITh, KaK MOXKHO IPEANojaratb, 4Yro 00-
IIECTBO B COCTOSIHWM WIATU BIEpE B YCIOBUSX, KOIMA CyAbU HE
3aHUMAIOTCSI TIPABOTBOPYECTBOM, WJIM UTO €CTh BOOOILE Kakas
OBl TO HUA OBLIO OMACHOCTb B TOM, YTOOBI TTO3BOJUTH UM UMETh
Ty BJIACTb, KOTOPYIO OHU (haKTUYECKHM OCYIIECTBIISIOT IJISI BOC-
MMOJIHEHUSI HEPAAUBOCTH WJIM HECIIOCOOHOCTH OTKPBITO MpU-
3HAHHOTO 3aKOHOIATEJIS».

Jlns coBepllleHCTBOBaHMSI 3aKoHoAaTeabcTBa OCTUH Tpea-
Jlarajl TIpoBeCTU Kodugukayuro Tipasa.

JI>xkoH OcCTMH TpU3HAH KJIACCUYECKUM IIpeICTaBUTEIEM
IIKOJIBI IOPUANYECKOTO IMo3uTuBU3Ma. OH oOKa3zan OGoJbIIOoe
BJIMSIHUE HA aHTJIUIACKYI0 Y1 MUPOBYIO IOPUCTIPYACHIINIO.

148 BepHyTbCA B kaTanor yuebHMKOB 1 MOHOrpadumn
http://y4ebHnkn.nHdopm2000.pd/uchebniki.shtml



Y3HalTe CTOMMOCTb HanMcaHusi Ha 3aka3 CTyAeHYEeCKUX U acnmMpaHTCKux pabot
http://ly4e6bHunkn.nHdopm2000.pd/napisat-diplom.shtml

Tema 13. JIMBEPAJIbHbIE MOJINTUKO-
NMPABOBBIE YHEHUSA B SANAAHOW EBPOIE
NEPBOU NOJIOBUHDbI XIX BEKA

13.1. MNonutukKo-npaBoBoOe y4yeHue
Uepemun beHtama

HNepemusa benram (1748—1832) — aHrnuiickuii pumocod
U TIpaBOBe.

Anoxa. B cepenune XIX B. TOCHOICTBYIOIIMM B 3amaJHOM
00I1IeCTBE MUPOBO33pEHUEM CTaHOBUTCA JnOepaau3M. Jinbepa-
JIBl CUMTAIM, YTO CBOOOAHAS JeSITEeIbHOCTh WHAMBUAOB MPU
HEBMeEIIATebCTBE B Hee TrocydapcTBa CIOCOOHA MPUBECTU K
COLMAIbHOM FapMOHUU.

buoepagpua. Ponuncs 15 despans 1748 1. B ceMbe JTOHIOH-
CKOTO aJBoKaTa. YXe B paHHEM BO3pacTe OOHApYyXKUJ TITy K
YTeHMIO (Hayajl 3aHUMAThCSl JIATBIHBIO, OYIyud YeThIpeXJSTHUM
pedbenkoM). IMoctynu B 13-1etHeM Bo3pacte B Oxkcdopmckuii
VHUBEPCUTET, OH yXe uepe3 JBa roga MOJy4usa AUTLIIOM Oaka-
JaBpa mpaBa, a B 18 jeT ctan maructpom. 1o oKOHYaHUM YHU-
BepcUTeTa TTOCBITUI ce0s1 HaydHOU aeaTeabHOCTU. IlepBast Ha-
nmucaHHasg beHtaMoM kHura yBuuenda cBeT B 1776 1. (<A
Fragment on Government»). B 1785 r. benram npuexan B Poc-
CHI10, TJe Hamucaa CBOIO MepBYI0 PaboTy MO SKOHOMHUKE B (op-
Me muceM. YMmep 6 uioHs 1832 r. Ymupas, benram 3aseman
CBOE TeJI0 HayKe; ero TeJIo ObLJIO BCKPHITO B MPUCYTCTBUU JIPY-
3eii; rojioBa Obl1a MyMUGUIIMPOBAHA, PEKOHCTPYUPOBAHHBIN
CKeJIeT M BOCKOBasl Macka ObUIM 0OJIauyeHbI B €0 COOCTBEHHYIO
OIIeXIy W TIOMEIICHBI B BEPTUKAIBHBIN (PYTISIP CO CTEKJISIHHOM
JINIIEBOI KPHIIIKOM; U TO U APYroe XpaHUTCS HbIHUE B KOJUIE/I-
e JIOHDOHCKOTO YHUBEpPCUTETA.

Jloeuueckoe ocnoséanue noAUMUKO-NPABOBO2O VHEHUS.
BeHtam — TeopeTHK yTuinTapusMa'. OH HpeuIoKul «apud-
METUKY YIOBOJBCTBUI»: U3 CYMMBbI YIOBOJBLCTBUSI UeoBeUeC-
KU pa3yM JOJDKEH BBIUECTb CYMMY HEYIOBOJBCTBUSI M CTpaja-
HU, T.e. BBIYUCIUTD MEpPY YEIOBEUSCKOTO CUACThSI.

OcHosnule pabompl: «DparMeHT O TOCYIapCTBEHHOM MpaB-
JneHuun», «BBegeHre B 0OCHOBaHUSI HPABCTBEHHOCTU U 3aKOHO-
narenbcTBa», «KoHCTUTYIMOHHBINA KomeKc», «IlmaH Bceobimero
U BEUHOTO MHUpa», «AHapXU4ecKue cOo(pU3MBbl, SIBISIOLINECS
ucciaenoBanueM Jlekiiapauu mpaB, W3IaHHOW BO BpeMeHa
DpaHIIy3CKOM PEBOMIOLIUN».

Codepaucarnue noarumuko-npaeogoezo yuenus. Ceoboda uu-
dusuda u eocydapcmeo. beHTaM — TMpeACTaBUTENb TOKTPUHBI
aubeparuzma, TOITOMY B ILIEHTPE €ro BHUMAHUS HAXOAUTCS
npobieMa obecredyeHus: CBOOOAL MHAWBUIOB OT KaKOro-JIM0Oo
MPOM3BOJIa CO CTOPOHBI rocymapcTBa. OgHAaKo CBOOOMY MHIM-
BUIOB beHTaM 000OCHOBBIBaeT, oOpaIliasich He K MOJOXECHUSIM
LIKOJIbI €CTECTBEHHOTO MpaBa, a K pa3pabOTaHHON UM caMMM
JIOKTPUHE YTUJIMTApU3Ma.

B cBoux panHux nmpousBeaeHusx beHtaM xpumukxosean meo-
DU ecmecmeeHH020 npasa, KOTopasl Jierja B OCHOBY (paHIly3-
ckoit Jleknmapauuu mpaB yeoBeka U rpaxaaHuHa (1789). B pa-
0oTe «AHapxudeckue codu3Mbl, SABISIOLIMECS UCCIeI0BAaHUEM
Jleknapaluu TnpaB, U3OaHHOW BO BpeMeHa MDpaHIy3cKOl peBo-
mouuuy» (1795), beHTam oTpuliaeT peaJbHOCTh €CTeCTBEHHBIX
U HEOTUyXXIAaeMbIX TpaB yeJoBeKa, — MpaB, IPeAlIeCTBYIO-
IIMUX TOCYJApCTBY M 3aKOHOAATEIbCTBY, CO3JaBacMOMY TOCY-
JIapcTBOM. DTU MpaBa OH Ha3bIBaeT «aHAPXUYECKUMU CODU3-
MaMUu», a BceoOlliee MPU3HAHWE TaKOTo poAa MpaB JOJXKHO
OyleT MpUBECTU K OOOCHOBAHUIO IOIMYCTUMOCTU COIPOTUBIIC-
HUSI TOCYJApCTBeHHON BiacTu. EcTecTBeHHOE M HeEOTUyXKaae-
MOE TIpaBO YeJIOBeKa, MPOTUBOIMOCTABIEHHOE 3aKOHY rocynap-
cTBa, SABNsIETCSl Ms1 beHTama «BelWuyalIlIMM BparomM pasyma u
CaMbIM CTpAILHBIM Pa3pylLIUTENIeM IPaBUTEIbCTBAY.

OnHako beHTaM mpu3HaeT CyllecTBOBaHUE MpaB YelOBeKa,
HO TOJIbKO TeX, KOTOpbIe MOXHO OOOCHOBATh MPUHIIAIIOM T10JIe3-
HOCTH, YETKO OTPEAETNTb U C(POPMYITHPOBATh B TEKCTE 3AKOHA.

! yTI/U'II/ITapI/I3M — JIOKTpUHAa WM MoOpa/ibHasA yCTaHOBKa, CYWTalollas, 4YTo
TO, «4YTO IIOJIE3BHO WJIM MOXKET CKOPEEC BCErO0 IPUBECTU K CYACTbIO», MHOJLKHO
OBITb BBICUINM TIPUHLMIIOM BCEX HAlIMX ITOCTYIIKOB.
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Bentam ucxomun u3 yOexXIeHMs, UTO KaXOblii YelIoBEK
CTPEMUTCST K HAaUOOJbBILIEMY CYACTBIO, a TOCYAapCTBO HE HOJIK-
HO MelllaTh 3TUM YHHMBEpPCAIbHBIM CTpeMIIeHUSIM: «3ab0Ta O
OCTaBJIEHUU ceOe HACHaXIEHUN JOJDKHA ObITh IOYTU BCELE-
JIO TIpeloCTaBleHa caMOMYy MHAMBUAYYMY; TJIABHOE K& Ha3Ha-
YeHKe MPaBUTENbCTBA JOJIKHO COCTOSITh B OTPakICHUU WHIU-
BUIYyyMa OT CTpamaHWii».

l'ocygapcTBo ¢cmocoGHO OrpaiuTh WHOWBHUOOB OT CTpaja-
HUIi, 3aKOHOJATEJIbHO 3aKPENUB 32 HUMU (PYHIAMeHTaJIbHbIE
MpaBa U TapaHTUPYd UX coOmoaeHue: «TakoBbI MpaBa JTUYHOM
0e30MacHOCTU, YECTU, COOCTBEHHOCTH, MPaBO Ha MOJydyeHUe
MOMOIIY B ClIydae HYXIObl». TONBKO TaKMM 0Opa3oM, CUMTAJ
BeHTaM, MpaBUTETLCTBO MOXKET BBHIMOJHHUTH CBOE MpeAHA3HAYE-
Hue: «Haubosplee cyacTbe BO3MOXHO OOJIBLIETO YKC/IA 4ie-
HOB 00IlleCTBAa — BOT €IMHCTBEHHAs LI€Jb, KOTOPYIO TOJKHO
HMETh MPaBUTEILCTBOY.

3akonodamenv DOIDKEH IOCPEICTBOM COUYETAaHMSI HaKa3aHUIA
¥ TIOOLIPEHUI Hanpasisms nogedenue 4eno6eka K MTOCTYKEHUIO
COOCTBEHHOM TOJIb3bl. TeM caMbiM B OOLIECTBE JOCTUTANOCh Obl
«HanOobllIee cYacTbe HauOOJIBIIEro KOJIMYECTBa JIOACIH».

IIpedennvt 3axonodamenvhoeo peeyauposanus. beHtam cum-
TaJl, 4YTO IIPaBO YaCTHOM COOCTBEHHOCTH — ONHO M3 (pyHIAMEH-
TaJIbHBIX MpaB MHAMBHIA, a caMa 4YacTHasE COOCTBEHHOCTb —
61aro IJIg Bcero oOImecTBa. 3aKOHOAATENh HOJDKEH M30erath
HEIIPaBOMEPHOTO IIOCATaTe/IbCTBA HA YaCTHYIO COOCTBEHHOCTD,
CTpeMsCh YCTAHOBUTh MMYIIECTBEHHOE PaBEHCTBO. Takue neii-
CTBUS 3aKOHOZATENISI MOTYT IPUBECTH K HAPYLICHUIO IPYroro
¢yHIaMEHTAILHOTO IIpaBa MHAWBUOA — Oe30macHOCTU. beH-
TaM HCXOOWJ M3 TOTO, YTO «HEPABEHCTBO €CTh €CTECTBEHHOE
YCJIOBUE YEJIOBEUECKOil XKM3HM. AOCOIIOTHOE PaBEHCTBO €CThb
abCoJTIOTHAsT HEBO3MOXKHOCTD».

OnHako OH JOmNycKaj 3aKOHOIATeJIbHOE OrpaHUYEeHUE CBO-
0ozbl 3aBelllaHuii 1 aHTUMOHOIOJIbHOE 3aKOHOMAATENbCTBO KakK
Ccnoco0bl JOCTUXEHMST 0oJiee paBHOMEPHOTO pacrpeaesieHus
COOCTBEHHOCTH B OOIILIECTBE.

beHtaMm cumTain, 4To 3aKOHOAATENb HE JOJKEH IOocsAraTh Ha
TaKOi MPUHILIMIT TPaXAaHCKOTO TpaBa, Kak cBOOOIa JOTOBOPOB:
«/la Gyner oOLIMM TTPaBMJIOM, YTO CBOOOIA B JOTOBOpPAX JAOJIK-
Ha ObITh HEOTpaHUYEHA».

3akon kak ¢opma npasa. Bcaem 3a T. T'odobcom benram
CUMTal, YTO MpaBO — BTO BCErda BbIpaXeHUE BOJM rocyaap-

ctBa. Iloatomy dopmoii mpaBa mist beHTama SIBIsIeTCS 3aKOH:
«CnemoBareslbHO, IO IIPaBOM BOOOIIE MBI IIOHMMaeM BcCe 3a-
KOHBI, KOTOPHIE CYIIECTBYIOT, TMOO KAKOM-TO OOUH 3aKOH, JIM0O
HECKOJIbKO 3aKOHOB, KaK KOMY OyIeT YrOZHO».

BeHTamM mpemtoxuia ciemymoollee onpedeseHue 3aKoHa: «3a-
KOH MOXHO OIIPEACINTh KaK coOOpaHMe 3HAKOB, BBIPAXKAIOIIMX
BOJICHME, YCTAaHOBJIEHHOE WM CaHKIIMOHMPOBAHHOE CYBepEHOM
B TOCyJapCTBe OTHOCHUTEILHO XKEJIaeMOI'0 B OIIPEeACICHHON CH-
Tyalluy TOBEIEHUs JUIa WX TPYIIIbI JUL, ITOAYMHEHHBIX (MU
CUMTAIOIINXCS TTOMYMHEHHBIMM) €TI0 BJIACTH».

Kpumuka npeuedenmuoeo npaea. IlpusHaBass B KadyeCTBe
COBEpIICHHOI (DOPMEI IpaBa TOJILKO 3aKOH, beHTaM KpUTHUKO-
BaJl CUCTeMy IIpelieJeHTHOTo mnpaBa AHDmu. HemocTtaTok mpe-
LIEJIEHTHOTO IIpaBa 3aK/II04aeTCs B TOM, YTO OHO co3daeTcst 0e3
KaKoro-Jimbo y4acTusl Hapoda M Hapoay HEM3BECTHO. DTO IIpa-
Bo beHTaM Ha3bIBaJ «CO0aYbUM IIPaBOM», CpaBHMBAs Cyldei ¢
xo3sieBaMu cobak: «Korma Bama cobaka aejaeT 4To-Jubo, oT
Yero BBl XOTUTE €€ OTYYUTb, BBI XKIETE, IIOKAa OHA 3TO CHAEJIacT,
a 3aTeM ObeTe ee 3a 3TO. TaKmM CITOCOOOM BBI CO3IacTe 3aKOHBI
IIJIST CBOEM cOo0aKM, M TaKMM XK€ CIIOCOOOM CyIbM CO3MaloT Mpa-
Bo M1 Hac. OHM He CKaXyT 4YeJIOBEKYy 3apaHee, 4ero OH He
IIOJDKEH NIejlaTh, OHM He IT03BOJIAT, YTOOBI €My 00 3TOM OBLIO
CKa3aHO, OHU JITYT, II0Ka OH HE CHEeJIaeT 4ero-Jmodo, 4To, Mo ux
cJIOBaM, OH He JOJDKeH OBII JeiaTh, a 3aTeM ITOBECSIT ero 3a
910. Kakum Xe oOpa3oM Torma KaXKOblii YeIOBEK MOXET I10-
3HaTh 3TO co0aube mpaBo?». BeHTaM BBICTYIIa]l CTOPOHHUKOM
KomuduKauuy IpaBa, BUOS B Heil CPeICTBO IPEOMOJICHUS He-
JIOCTAaTKOB CHCTEMBbI IIPELeICHTHOIO IIpaBa.

Hoeanvnas ¢popma npasenenus eocydapcmea. BHavane oH
BBICTYTIAJI CTOPOHHUKOM KOHCTUTYLIMOHHOIM MOHapxuu. beHtam
oOpaiaics K eBporneickuM MOHapxaM C MpeaioXKeHUeM Ipo-
BecTu peopMy TpaBa, B OCHOBE KOTOPOU Jiexkal Obl IPUHII-
bl yTuinTapuaMa. OgHaKO ero MpeiioXeHUs He MOJyYWIn y
HUX MOAJAEPXKHU. 3aTeM OH CTaj OTAaBaTh IMpenrnodyTeHue pec-
nyoarKe Kak opMme IpaBieHUs, CIIOCOOHON JOCTUTHYTh «Hau-
0O0JIbILIETO CYacThbsl HAMOOJBILIETO YKCIa JULL».

B pecnybnuvke yupedumenvras ésacms AOJKHA TIpUHAJIE-
>XKaThb HApOdy M COCTOMT IpeXIe BCero B MpaBe Hapoaa M30u-
paThb JenyTaToB MapjlaMeHTa Ha OCHOBE BCEOOILEro, paBHOTO U
TaliHOTO TOJIOCOBAHUSI.

3akonodamenvras 6aacmev NOJKHA TPUHAMIEXaTh Mapsa-
MEHTY — OJHOIaJaTHOMY opraHy. JlemyTaTbl napiamMeHTa He-
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CyT OTBETCTBEHHOCThb Mepell CBOMMU M30MpaTesiMU, KOTOpPbIE
HaIessI0TCsl TIPaBOM OT3bIBa IEMyTaTOB M IPaBOM BO3OYXIe-
HUSI B OTHOLIEHUM HUX YTOJIOBHBIX €I,

Hcnoanumenvnas éaacmev TIPUHAJIEKUT NOKHOCTHBIM JIU-
11aM, YacTO CMEHSIEMbIM M OTBETCTBEHHBIM Tepel MapjaMeHTOM.

IMonutuko-npaBoBeie B3mIsiAbl M. beHTama okazanu 00ib-
1I0e BJIMWSIHME Ha 3afnaiHylo TMOJUTUKO-TIPABOBYIO MbICIb U
IOpUINYECKYI0 TIpakTUKy. Ero maeu jiermu B OCHOBY psila pe-
¢dopm npaBa B AHIMM. [IpaBoBble B3MIsiAbl beHTama MoBIMsIIM
Ha CTaHOBJIEHME IIKOJIbI IOPUANYECKOrO MO3UTUBU3MA B AHT-
muu (Ix. OctuH), oHM ObUTM 3HAaKOMEI Takke M.M. Cnepatc-
KOMY U JleKaOpucTam.

13.2. lMonnTnKo-npaBoBoOE yHeHWE
BeHxameHa KoHcTaHa

benycamen Anpu Koncman ode Pebex (1767—1830) —
dpaHy3cKMil TONUTUYECKUN AesTeNb. [IpeacTaBuTe b uneii-
HOTO TeuyeHus Jubepain3ma.

Inoxa. SIxoOmHCKUII Teppop BpeMeH Benmkoii ¢paHIirysc-
koit peBomoruu (1789—1799 rr.) u BoeHHbIN necrnotu3m Ha-
nojieoHa | MOATOIKHYIM MBICISIIMX JIIOAEH K OCO3HAHMIO 3Ha-
YUMOCTHU TapaHTU MHIVMBUAYAJIbHOW CBOOOIBI OT MPOM3BOJA
rocynapcrsa ¢ Jtoboii opmoit npasieHus. IMeHHO B 3TO Bpemst
dopmMmupyeTcs ydeHre moauTudeckoro aubepanusMa b. KoHcra-
Ha, B paMKaxX KOTOPOTO OH CTPEeMUTCSI 000CHOBAaTb MPUHLIMITBI
KOHCTUTYIIMOHHOTO TOCYIapCcTBa, e cBOOOAa WHAUBUIOB OT-
paxieHa OT MpOM3BoJia TOCyIapCTBa.

buoepaghusa. Pomuica B JlozaHHe, Kyga ceMbU €ro OymyIInX
poauTteneil aMUrpupoBaiv u3 OpaHUKMKU MO PETUTMO3HBIM MPHU-
yuHaMm. [lomyuymn nomMaiHee obpa3zoBaHue. B TpuHamaTuier-
HeM BO3pacTe OH MbITaJics MOCTyNnuTh B OKcdopackuit yHu-
BEpPCUTET, HO He ObLT MPUHAT IO MNPUYMHE CTOJb IOHOTO
BO3pacTa, Mo3aHee OKOHYUI DIUHOYPrcKMil YHUBEPCUTET, B
KOTOpPOM C(hOPMUPOBATUCH OCHOBBI €ro MpeacTaBIeHU O CBO-
6ome. Mcnbitan Ha cebe BiausHue Teopun Amama Cmura u
MPaKTUKA OPUTAHCKOTO KOHCTUTYLIMOHATU3MA.

Jlocuueckoe ocnosanue noOAUMUKO-NPABOBO2O YHEHUS.
CdopmupoBanoch Moa BO3AEHCTBUEM ITOKTPUHBI OPUTAHCKOTO
KOHCTUTYLMOHAM3Ma U UAel (paHIly3CKUX MPOCBETUTENEH.

Ocnognuie pabomot: «O neiicTBUSAX Teppopa», «O MOIUTU-
YecKux peakuusx», «O0 ysyprnaiuu», «[IpuHLIMIBI TOJIUTUKH,

MIPUTOIHBIE IUISI BCSIKOTO IpaBieHUs», «O cBOOOAEC APEBHUX
CPaBHUTEJILHO CO CBOOOMOI HOBBIX HapomaoB», «Kypc KOHCTHU-
TYLIMOHHOU MOJUTUKMU».

Coodepocanue noaumuxo-npaeoeozo yuenus. Ilonasmue um-
dusudyanvroil c60600bl. B cBomx pabdotax «O0 y3yprmauun» u
«O cBobOIE OPEeBHUX CPaBHUTEIBLHO CO CBOOOMON HOBHIX Hapo-
noB» KoHcTaH BbhIpabaThIBaeT HOBOE ITOHSITHE CBOOOABI, KOTOPOE
YK€ COOTBETCTBYET 3aIllpocaM COBPEMEHHOIO €My MHAYCTpHUasib-
Horo obmectBa XIX B. lo KoHcTaHa MHOrMe MyOJIMLIMCTBI, M-
ILIyIIYe Ha TeEMY CBOOOIbI, OPUEHTUPOBAINUCH HA OMBbIT aHTUYHO-
ctu. KoHCTaH xe He naeaau3upyeT aHTUYHYIO CBOOOMY, KOTOpas
CBOAWJIACH K noaumu4eckoil ceo6ode: TpaxXIaHUH IPEBHUX I10-
JIMCOB MOT TOPAUTHCS CBOEU JTMYHON MPUYACTHOCTBIO K IIPUHSI-
TUIO BaXHBIX T'OCYIAapCTBEHHBIX pelneHuit. Ho ¢dyHmameHTOM
AHTUYHOM MOJUTUYECKOW CBOOOIBI OBUIO PaOCTBO M OHa ObLIa
00ycJI0BJIcHa HEOOJBIIMMM pa3MepaMyd aHTUYHBIX TOCYIapCTB-
noaucoB: «B aHTMYHBIX pecryOamKax Onaromaps MaJoOCTH 3a-
HUMaeMO MMHU TEPPUTOPUM KaXAbIii T'paXIaHUH oOpeTal B
MOJUTUYECKOM OTHOIIEHMU OTPOMHYIO JIMYHYIO 3HAYUMOCTb.
OcymiecTBieHNE TpaXXKIaHaMK CBOMX IIpaB COCTAaBIISIIO BCEOO-
1ee 3aHATHE M, TaK CKa3aTh, pa3BiedeHue. Jlioau cocTazaiuch
IpYyr C APYTOM B COYMHEHUM 3aKOHOB, OHU BBICTYIAJIM B POJIU
CylIe|, pellayii BOIIPOCHI BOWHBI U MUPa».

Ecnu roBopuTh 0 auuHoil c6060de aHTUYHBIX TPEKOB, TO
OHa Oblja cylllecTBeHHO orpaHuyeHa. CylecTBoBala XecTKasl
perjlaMeHTalusl TocylapCTBOM-IIONMCOM (3a MCKJIIOYEHUEM
AduH) ceMeliHOM M PEIUTHO3HON XKMU3HU TpaxmaH: «Bo3mox-
HOCTh M30MpaTh CBOIO BEPY, BO3MOXHOCTb, KOTOPYIO MBI pac-
CMaTpUBaeM Kak OMHO W3 HAIMX JAPATOLEHHBIX TpaB, MOKa3a-
J1ach OBl B IPEBHOCTU MPECTYIJIEHUEM U CBSITOTATCTBOMY.

CoBpeMeHHbIEe HapoJbl MOTEPSIIM UHTEpeC K MOJIUTUYECKOMN
cBobone. «IlognmmHHAs coBpeMeHHasi CBOOOMa» CBsI3aHA yXe C
JIMYHOU CBOOOJON — HE3aBUCHMOCTBIO OT MTPOU3BOJIA TOCydap-
ctBa. [lonmutnueckast xe cBoboma paccmarpuBaetcst KoHcranHoM
JIUIIb KaK TapaHTUS JTUWYHOU CBOOOMEI.

BBITh CBOOOJHBIM B MTOHWUMAaHUU COBPEMEHHBIX €MY AHTJIM-
yaH, dpaniry3oB win xuteneir CoenrHeHHBIX I1ITaToB AMepu-
KU O3HAYAeT:

* «3TO MPaBO KaXHAOTO MOAYMHSTHCS OJHUM TOJBKO 3aKO-
HaM, He OBITb IOOBEPrHYTBIM HU OYPHOMY OOpallleHWIO, HU
apecTy, HU 3aKJIIOYEHUIO, HU CMEPTHOW Ka3HU BCIEACTBUE MPO-
W3BOJIa OMTHOTO WJIM HECKOJIBKUX WHIWBUIOB»;
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* «3TO MpaBO KaXIOro BbICKA3blBaTb CBO€ MHEHUE, BbHIOM-
path cebe meso M 3aHMMAThCS UM, pacIiopsKaTbCs CBOE cob-
CTBEHHOCTBIO, aXe 3JIOYIIOTPEOIsIs €10; He MCOpallnBaTh pas-
pelIeHus sl CBOMX MEpPEeABUKEHWM W HEe OTYUTHIBATHCS HU
mepen KeM B MOTMBAX CBOMX MOCTYIKOB»;

* «3TO MpPaBO KaxXIOro oObEAUHSTLCS C NPYTMMU WHAWBHU-
IaMM 1100 IS OOCYXKIEHUS CBOMX MHTEPECOB, JIMOO IS OT-
npaBieHUs KylabTa, U30paHHOIO MM W €r0 €IMHOMbIIIUICHHUKA-
MU, JUOO MPOCTO IS TOrO, 4YTOObI 3alOJHUTb CBOM Yachl
COOTBETCTBEHHO CBOMM HAKJIOHHOCTSIM M (baHTa3USIM»;

* «HAKOHEll, 3TO MpaBO KaXIOro BJIMSATHh Ha OCYIIECTBICHUE
npaBjieHUs MO0 ITyTeM Ha3HAYeHUs BCEX WJIM HEKOTOPBIX YM-
HOBHUMKOB, JMOO IIOCPEICTBOM MpPeICTaBUTEIbCTBA, IIETU-
L1, 3alIpOCOB, KOTOpbIe BIACTh B TOW WJIM WHOW Mepe Mpu-
HyXII€Ha YYUTBIBATh».

CBoe moHmMaHue cBobOoabl KoHCTaH MpOTUBOIIOCTABISCT
MOHMMaHUIO ¢cBOOOALI MoHTeckbe. Ecim MoHTeckbe MOHMUMAET
CBOOOIY KaK «IIpaBO IeJaTh BCE, YTO JO3BOJIEHO 3aKOHOM», TO
KoHcTaH cumMTaji, 4TO 3THM 3aKOHBI MOTYT BKJIIOYaTb B ceOs
CTOJIBKO 3aIlpeTOB, YTO COBCEM He OyneT cBoOOmbI (IIpuMep
3TOoro — gecnoru3M KoHBeHTa, KOTOPhIM ObUI YCTAHOBJIEH IIPU
TIOMOIIIY 3aKOHOB).

Jling KoHcTaHa 3aKOH — 3TO rapaHTHUs JUYHOU CBOOOIbI, HO
B OTJIMYME OT MOHTECKbE OH HE MPEICTaBIsIeT 3aKOH abCOIOT-
HOI LIEHHOCTbBIO.

TpebGoBaHUs K 3aKOHY, KOTOPBI TapaHTUPYET JIUYHYIO CBO-
oony:

* 3aKOH JIOJDKEH MCXOAUTh U3 JIETUTUMHOI'O MCTOYHMKA;

* 3aKOH JOJDKEH MMETh CIIpaBEeIJIMBbIE TPAHMUIIBL.

KoHcTan yrBepxknan: «IlomuyMHeHHE 3aKOHY — 3TO 00si3aH-
HOCTb, HO KaK M BCSIKas Apyrasi 00s13aHHOCTb, OHA HE SIBJISIETCS
a0CONIOTHOII, — OHa OTHOCHUTE/NbHA, OHAa OCHOBBLIBAETCS Ha
MNPEeanoaoXeHNM, YTO 3aKOH HMCXOOWUT W3 JETMTUMHOTO MCTOY-
HUKa W WUMEET CIIpaBeIJIMBbIE TPAHULIBI».

K uncny 3akoHOB, comepXaHWe KOTOPBIX BBIXOOUT 3a CIIpa-
BeIJIMBbIE TpaHULbI, KOHCTaH OTHOCWJI 3aKOHbI, KOTOpPHIE:

—> yCTaHaBJIMBAIOT OOpaTHYIO CUIY;

—> MpOTUBOpeYaT Mopanu (IoOYyKIaloT IpaxXkIaH JOHOCHUTH
IPYT Ha Apyra, 3alpellaloT «yKpbIBaTh M3THAHHUKOB»; IEIAIOT
IrpaxgaH OTBETCTBEHHBIMU HE 3a COOCTBEHHbIE NEMCTBUS, MPU-
BJIEKasi K OTBETCTBEHHOCTH OTLIOB IETel-Ae3epTUPOB WIU PO-
IUTeIel JeTeil-SMUTPAHTOB).
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B orianume ot Pycco, KOTOphIii BMEHSI 3a00Ty O cBOOOmde
WHOWBHUIA B 00SI3aHHOCTh KOJUIEKTUBHOM BOJIE, KOTOpasi HE MO-
XKeT ommbartbesa, KoHctan mosaran: «EcTh TO, 4TO HE MOXET
OBITh CAaHKLIMOHMPOBAHO HMYEeM. M ecim Kakas-1u0o BJIacTb
BCE X€ CAaHKLMOHHUPYET 3TO..., TO Oydb OHa XOTh BCEH HalMeu
3a BBIYETOM OJHOTO MOJABJISEMOIO €10, BJIACTh 3Ta HE CTAHET
OTTOro MeHee 6e33aKOHHOI. Pycco 3Toro He mOHSLI».

Onpedenenue obueco nowsmus ceobodsi: «CBoOOIA €CTh
TOJBKO TO, YTO MHAMBHUIABI MMEIOT MpPaBoO nOejaTb, U TO, YeMY
00IIECTBO HE MMEET MPaBO MOMEIIATh».

TlapanTusaMyu MHAWBHUAYaIbHOI CBOOONBI 111 KoHcTaHA BBI-
CTyHalT OrpaHUYEHUE TOCYIapCTBEHHOM BIACTU 4Yepe3 ee pas-
JieJieHre U cujla OOLIECTBEHHOIO MHEHMSI.

B cBoem «Kypce KOHCTUTYIIMOHHOW MOMUTUKW» KoHcTaH
000CHOBaJl HEOOXOOUMOCTb CO3JaHMsS IIECTH KOHCTUTYLMOH-
HBIX BJIACTEM:

* KOpOJIEBCKOM;

* UCHOJHUTEIbHOM;

* IIOCTOSIHHOM IIpeACTaBUTEIbHOI (I1ajaTa II3poB);

* BBIOOPHOI IIPEACTaBUTEILHOM BIACTH (HMDKHSIS 11aj1aTa);

* CcyneOHOIA;

* MYHULIMNAJIbHOM.

Koponesckasa eracmv paccmaTtpuBaeTcd KoOHCTaHOM Kak
BJIACTh HEUTpaJbHasl M ypaBHUBAIOIIAsl, CIIOCOOHAsI pa3pellaTh
KOH(JIMKTBI MEXIY 3aKOHOIATEIbHOM, UCIOIHUTEIBHON U Cy-
nebHoil BeTBaMU BiacTtu: «KopojeBckasl B1acTh €CTh, B HEKO-
TOPOM poje, CyneOHasl BJIaCTh Hala APYTMMM BIACTSIMU».

KomreTeH1IMs1 KOpOJIEBCKOM BIACTH:

—> CMellleHMEe U Ha3HaYeH€ MUHUCTPOB;

—> MpaBo aOCOIIOTHOrO BETO (/151 oOecredyeHUs TOCTOMH-
CTBa MOHAapXxa);

— > pocHyCK HWXKHE! MajlaThl 1 Ha3HAYEHME HOBBIX BEIOOPOB;

—> Ha3HayeHMe YWIEHOB HacJIeICTBEHHOI MajaThl;

—>Ha3Ha4YeHue CyIei;

— >IIpaBo IIOMUJIOBaHUSI.

OTcyTCcTBHE KOPOJIEBCKOM BiacTth, cunrtaeT KoHcraH, — mo-
POK ITOYTU BCeX CyIIeCTBYIOIUX KOHCTUTYLIMIA.

Hcnoanumenvnas eaacms OCYIIECTBASETCSI MUWHUCTPaMU,
OTBETCTBEHHBIMM IIepel MapJaaMeHTOM. MUMHHUCTPBI OT CBOEIO
MMEHHM TIpeIaraloT IpoeKThl 3aKOHOB. CyooM IjiT MMHMCTPOB
CIYXKWT T1ajlaTa I3poB.
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Buibopnas npedcmasumenvras esacms QOpMUpPYeTCS Ha
OCHOBE BBICOKOTO MMYIIIECTBEHHOTO IieH3a: «OmHa JUIIb cO0-
CTBEHHOCTh 00€CTIEUMBAET IOCYT; TOJbKO COOCTBEHHOCTb J€-
JIaeT YeJoBeKa CIIOCOOHBIM K ITOJb30BaHUIO MOTUTUIECKUMM
npaBaMu». [deATeabHOCTh AEMYTaTOB HE MOJKHA OIIauMBaTh-
csa. Korma 3apabotHas miara cBsizaHa ¢ (yHKLMSIMU IIpeacTa-
BUTEIbCTBA, TOLJA OHA CTAHOBUTCS IJIABHBIM OOBEKTOM BHMMA-
HMS 3TOTO TPENCTABUTEILCTBA.

Ilocmosinnas npedcmasumenvhas éaacms paccMaTpUBAETCS
KoHcTtaHoM 1Mo 00pasiy aHIJIMICKOM IMajlaThl JIOPAOB.

Cydebuas earacmbs — 3TO BIACTh, He3aBUCHUMASI OT IPYTUX
Biacteil. HezaBucuMOCTh CyneOHOM BiacTM OOecreyrBaeTCs
peanuzauueil AByX MPUHIUAIOB: MOXU3HEHHBIM Ha3HAYeHUEM
Ha MOJDKHOCTh M HeCcMeHsieMocTbio. Hapomy, y KoToporo Her
HE3aBUCHUMOI CyIeOHOI BJIACTH, XMBETCS XyXe, 4eM OelyuHy
B MyCTBIHE, yTBepXnan KoHcTaH.

KoHcTaH OBUI CTOPOHHUKOM cyda npucsicHvix M TIPOTUBHU-
KOM CO3MaHMsI KaKUX-JTM00 Ype3BBIYANHBIX CYIOB.

Mynuyunanvhas éracms TIpU3BaHa peliaTb BOMPOCHI MECTHO-
ro ynpapiaeHus. Kaxnas oOiiuHa, ropo, AernapTaMeHT J0JIK-
HBl MMEThb TIOJIHYIO CaMOCTOSITEJIbHOCTh B BOITPOCAX MECTHOTO
Ol0mXKeTa, TOProBiu, oOecreuyeHus: 0e30IacCHOCTH I'pakKaaH.

3acinyra b. KoHcTtaHa cOCTOUT Ipexe BCEro B TOM, YTO OH
TIPEJIOKUI OTIpeNie]IeHue CBOOOABI HOBOTO THIA. PasznuueHue
JIMYHON CBOOOABI M CBOOOIBI MOJUTUYECKOMN JIEXKUT B OCHOBE
COBPEMEHHbIX Kjaccudukaluuii mpaB U cBOOO 4YeloBeKa.

bonbiioii Bkiaaa BHec KoHCTaH B T€OpUIO KOHCTUTYLIMOHA-
qu3ma. Ero KoHlilenius pa3iefneHus BiacTeil Halllla CBOe OTpa-
>Ke€HHe B KOHCTUTYIIMSIX HEKOTOPBIX 3arlaaHbIX TOCYIapCTB.

Tema 14. OCHOBHbIE HAMPABJIEHUA )
COLMAJIMCTUHECKOW NOJIMTUKO-NPABOBOW
MbICJ11 BO BTOPOW NOJIOBUHE
XIX BEKA HA 3ANALE

Inoxa. B cuty pa3BUTHS TIPOMBILUIEHHOTO KalUTalIn3Ma Ha
3amnazne akTyaJbHbIM CTaHOBUTCS IpobjemMa WHTErpaiuu Mnpo-
Jetapuara («paccessiHHOM cwuibl yucia» — O. KoHT) B cylie-
CTBYIOIIYI0O 9KOHOMUYECKYIO U TOJUTUYECKYIO CUCTEMY Kalu-
TaJIUCTUYECKOTrO oOlecTBa. TeM caMbiM 0c000€ 3HaueHue
npuodpen pabouuii gonpoc. OTBETOM Ha 3TOT BOIIPOC Ha ITpak-
THKE OBbUIO CO3JaHMe MapTU M OpraHu3alvii, OTCTauBaIOIINX
MHTepechl pabouux Ha 3amazge: «Bceobiero repmMaHckoro pa-
6ouero corw3sa» (1863), Couuman-geMoKpaTU4eCKOil paboueit
naptuu I'epmaHuu (Hayuouanvhoiii yposenv);, 1 MHTepHaLMO-
Hana («MeXIyHapogHOTO TOBapHIIecTBa pabouux», 1864);
IT MurepHaumonaina (1889), opraHM30BaHHOTO COLIMAIUCTUYEC-
KUMU TapTUSIMUA  (MeHcOYHAPOOHDLL YPOBEHD).

OTBeTOM Ha 3TOT BOMNPOC B TEOPUM ObLIO TpeOOBaHUE 3aMe-
Hbl KalMTaju3Ma OOIIECTBEHHBIM CTPOEeM 0€3 3KOHOMMWYECKOI
SKCITyaTallui U U3MEHEHUS TTOJIUTUYECKOM CUCTEMBI.

B paMkax conuaiucTAYecKOoil MOJMTUKO-IIPAaBOBOM TEOpUU
Ha 3anane chopMUpoOBaIOCh TP HaIlpaBJICHUS:

* «HaAy4YHBIM coluanu3aM» — Mapkc, DHrejasc (caMo Ha3Ba-
HUE TIpUHAMIEXUT Mapkcy);

» aHapxu3M (IIpynoH, bakynuH, KponoTkuH);

* couMa-aeMoKpaTudeckuii couuranusMm (Jlaccanb).

Bce T TeopuM MPOTUBOCTOSAIN OPYTUM TEOPUSAM, TOSBUB-
mumMced B 3ToM ke XIX B., TaKUM Kak Teopusi MOJUTUYECKOTO
mmbepanu3ma (KoHcraH), Teopust coumnokpatuu (KoHT) u ap.
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14.1. [onnUTUKO-NPaBOBOE Yy4EHME MAPKCU3Ma

MapxcusMm IpeacTaBisieT co00i CUCTEMY SKOHOMMUYECKUX,
COIIMATIbHBIX, (MIOCO(MCKUX, IMOJIUTHUYECKMX M IIPABOBBIX
B30s1moB. Ocoboe MeCTO cpemyd HUX 3aHMMAET ITOJIMTUKO-TIpa-
BOBOE YYCHHE.

Kapa Mapkce (1818—1883) — Hemeukuii IMOMTUTUISCKUMA
¢unocod, 3KOHOMUCT, UACOJIOT U MPOPOK MUPOBOI IPpOJIeTAp-
CKOI PEBOJIIOLIMMN.

®puapux DHreabe (1820—1895) — HeMeUKWA MBICTH-
TeJb, CIIOABMKHUK Mapkca.

Anoxa. Kanurainuctruieckuii criocod Mmpou3BOACTBA Bce 0O-
Jiee oOHapyXuBajl Ipucyiiue eMmy npotuBopeuus. IIporpecc B
cdhepe MpOou3BOACTBA COIMPOBOXIAICS YCUJICHMEM JKCILTyaTa-
UK TPYOASIIuxcs, 0e3paboTuileil U OOHHUIIIAaHWEM HapOTHBIX
macc. ITo ouenke @. DHrejibca, ImposieTapyuar ObL1 «CTpagaro-
IIAM» KJIACCOM.

Buoepaguu. K. Mapkc pomuncsa B Tpupe (PeitnHckas Ilpyc-
cust). OH ObUT BTOPBIM PEOEHKOM M3 ACBSTH JeTeil aaBokaTa ['eH-
puxa Mapkca (orerr Mapkca TTpouCXOau U3 CEMbU PaBBUHOB,
onHako B 1816 r. on npuns1 nporectaHTu3M). C 1835 mo 1836 1.
u3yyan npaso B boHHckoMm yHuBepcutere; ¢ 1836 mo 1841 r.
u3y4Jajl IpaBoO, UCTOPUI0O U MCTOPMIO MCKYCCTB B bepiamHckom
yHuBepcuteTe. B 23 roma, B 1841 T. TTOIyYmI JOKTOPCKYIO CTe-
neHb Ha ¢unocodpckoM (dakymbTeTre MeHCKOro yHUBEpPCHUTETA.
C 1849 r. u mo xoHua xxu3Hu Mapkc xun B JIoHmOHe.

@D. Dneenve pomuncda B bapmene (Peitnckast Ilpyccus) B
ceMbe TeKCTHWJIBHOTO (pabpukaHTa (OTell He Jajl ChIHY 3aKOH-
YUTh TMMHA31I0, DHIEIbC PAaHO CTaJ paboTaTh B KOHTOPE TOP-
rosoii ¢upmel B bpemene). B 1841 r. xxum B bepnnHe, oTOBIBast
BOMHCKYIO TTOBUHHOCTb, OJHOBPEMEHHO OBLT BOJBHBIM CIIyIa-
teneM B bepmmHckoMm yHmBepcutere. B 1842—1844 1T. Xmm B
Manuectepe (AHIIMS), paboTass B KOHTOpPE OyMaromnpsavibHOMN
GabpuKM, coBIameableM KOTOpoil OBl ero oreil. IloaroroBun
«Habpocku K KpUTHKE IMOJUTHIECKON IKOHOMMU» (MIes Te-
PEXOMHOr0 XapakTepa KamuTaaucTuiyeckoinl cucremsbl). Ilocie
cMepT Mapkca DHTebC TepepadoTall ero pyKOIMCh M OITyOJI-
KoBas paboTy «I[IpoucxoxmeHne ceMbu, YaCTHON COOCTBEHHOC-
TU U rocynapctBa» (1884).

Jlozuueckoe ocnosanue noaumurko-npagoeozo yuernus. Vic-
TOYHUKAMU MapKCUCTCKOIO YUEHUS SIBJISIIOTCS MIEH, COIepKa-
muecs B HeMelKo# Kiaccmueckoil ¢unocodun (I'erens, Jlrom-

pur Deliepbax), aHNIMICKOM MOJUTHYECKOI 3KOHOMUM (Pukap-
1o, CMuT), PpaHIy3CKON W aHTIIMIICKON COLMAIMCTUIECKOM Te-
opun (Cen-CumoHn, ®ypne, OysH), DpaHIy3cKOI MCTOpUUEC-
KOM Hayke U Op.

Ocnoenvte pabomwi: «MaHudpecT KOMMYHUCTHYECKO
maptum» (Mapkc, DHrensc), «Huera dunocopun» (Mapkc),
«18 opromepa Jlyu Bonamapra» (Mapkc), «Kiaccosas 6oprba
Bo ®panuum c 1848 mo 1850 r» (Mapkc), «Kanurtan»
(Mapkc), «I['paxkmaHckast BoiiHa Bo @panuun» (Mapkc), «Kpu-
tnkKa I'oTckoit mporpammel» (Mapkc), «K KpuTHke moauTudec-
kot skoHomum. IlpemmcioBue» (Mapxkc), «IIpomncxoxmeHnume
CeMbU, YACTHOM COOCTBEHHOCTH M TOCYIapCTBa» (DHIEJbC).

Coodepycanue noaumuko-npaeosozo y4uenus. MapKcuct-
CKOE TIOJIMTHKO-TIPABOBOE yYE€HME OOYCIIOBJIEHO IMpeacTaBlie-
HusiMu Mapkca 1 DHrejabca 0 TOM, UYTO KalUTAIUM3M HEJb3s
YCOBEPIIEHCTBOBAaTh M HEOOXOAMMO PEBOJIOIIMOHHOE IIePeyCT-
POMCTBO KalMTAJIMCTUIECKOTO OOIIECTBa.

B «Manudecte xomMMmyHucTMYecKou mapTum» (1847—
1848), ormyOIMKOBaHHOM HA MHOTHX €BPONEMCKMX SI3BIKAX, CO-
JepKaTcsl aHajIu3 COCTOSIHUSI COBPEMEHHOIO OOIIEeCTBAa M MPO-
rpaMma AEWCTBUI IposieTapraTa B XOAE PEBOJIOLIMOHHOIO
MepeyCTPOMCTBA 3TOTO OOIIECTBA.

CoBpeMeHHOe OypKya3Hoe OOIIecTBO «Bce Oonee u Oojee
pacKaJipIBaeTCsI Ha IBa OOJBIINX BpaXkaeOHBIX Jlarepsi, Ha ABa
OONIBIITNX, CTOSIIIMX IPYT IPOTHUB Apyra Kjacca — Oyp:KyasHio
W TIpoJieTapuar».

Kammranu3m paspyiaercst gepe3 KiraccoBylo 00pn0y: «Mc-
TOpUST BCEX IO CHX IOP CYIIECTBOBABIIMX OOIIECTB ObLIA MC-
TopHMel OOpPHOBI KJIaccoB». DTa Oophba Bcernma 3aKaHYMBaJach
«PEBOJIOLIMOHHBIM TEPEYCTPOMCTBOM BCEro OOIIECTBEHHOTO
3MaHus WM OOIIeil TMOesIbl0 OOPIOIIMXCS KIIaCCOB».

C pa3BuTHMEM KalWTaJn3Ma BCE OOJIbIIIE CPEAHUX, IMPOMEXY-
TOYHBIX CJIOEB MEXIY KalMTaJIMCTaMU M TMPOJIETapusMu OymeT
BJIMBATBCS B PSAbI MpoJeTapyara, MmpojeTapuaT peKpyTUPYeTCs
«M3 BCEX CJIOEB HacelieHUs»: «Bpaya, 1opucTa, CBsIIEHHUKA, TO-
9Ta, YeJIoBeKa HayKW oHa (Oypxyasus, — M.M.) npeBpaTiiia B
CBOMX IUIATHBIX Ha€MHBIX PAaOOTHUKOB».

C pa3BuUTHEM KalMTaJIM3Ma OyIeT IMPOXOIUThH IIPOIECC BCe
0oJibllIero OOHUINIAHUS TIpoJieTapuara. biaromapss MalIMHHOMY
MPOM3BOACTBY OYIET pacTW IIPOM3BOAUTEILHOCTb Tpyda, UYTO
BBI3OBET POCT PE3ePBHOI apMUU Tpyla, KOTopas OyldeT BIUSITh
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Ha PbIHOK Tpy/la W OyIeT MpensiTCTBOBaTb POCTY 3apabOTHOM
TLJ1aThlL.

Kpome Toro, ¢ pasputuem Kanurajauszma OymyT HapacTaTh
MPOTUBOPEUMSI:

—> MeXJy MPOU3BOJUTENbHBIMU CUJIAMU U OypKya3HbIMU
MPOU3BOJICTBEHHBIMU OTHOLIEHUSIMU;

—> Mexy oOIIeCTBEHHBIM XapaKTepoM MpPOW3BOJICTBA U Ya-
CTHOKAMUTAIUCTUYECKUM XapaKTepOM MPUCBOEHUS.

«bypxxya3Hble OTHOIIEHUS CTAIM CIMUIIKOM Y3KMMU, YTOOBI
BMECTUThH CO3JaHHOE MMM OOTaTcTBO». B Takoif cutyarmu 1mpo-
JieTapuary TepsiTb Heuero: «Y MposieTapueB HET HUYEro CBoOe-
ro, 4TO Hajo ObUIO Obl UM OXPaHSTh, OHU JOJKHBI Pa3pylIUTh
BCE, YTO JIO CUX TOpP OXPaHsI0 U 00ecreynBago YacTHYIO CO0-
CTBEHHOCTb».

ITponerapckoe JBUXEHUE €CThb JBUXEHUE <«OTPOMHOTO
OOJILLIIMHCTBA B MHTEpPECaX OTPOMHOIO OOJIbIIIMHCTBAY.

Ilpoepamma deiicmeuii nporemapuama. «...Ilponerapuar oc-
HOBBIBAE€T CBOE€ TOCIOACTBO IOCPEICTBOM HACUJIBCTBEHHOTO
HUCIIPOBEPXEHUST OypKya3uu», B XOIE <«OTKPBITO pPEBOJIIO-
LIMW», «<KOMMYHUCTUYECKOU peBofolimn». [Ipousoiiner ortoxnie-
CTBJIEHUE TOCYIapCTBa C «IIPOJIETAPUATOM, OPraHU30BAHHBIM KakK
TOCTIOACTBYIOLINI KJIACC», «3aBOCBAaHME IPOJIETAPUATOM TOJIH-
TUYeCKOW BiaacTu». TakuM oOpazom ObuLla BbiCKa3aHa UIesl TUK-
TaTypbl MpoJjieTapuara, XoTs TepMMHA <«IWKTaTypa IpoJieTapua-
Ta» B «MaHudecre KOMMyHUCTUYECKOUN MapTUU» €1lle HET.

3adauu nposemapuama Kak TOJUTUYECKM TOCMOACTBYIOLIE-
ro Kjacca:

* «BBIpBaTh y OypKya3uu IlIar 3a 1IaroM BeCb KaruTai»;

* «LEHTPAJM30BaTb BCE OPyAMs IPOM3BOACTBA B PyKax Io-
CyJlapCTBa»;

* OTMEHUTh MPABO HACJEIOBaHUS;

* KOH(MUCKOBaTh UMYIIECTBO SMUTPAHTOB U MSTEXHUKOB;

* LIEHTpaJIu30BaTh KPEJAUT B pyKax rocyaapcTBa MOCpe.-
CTBOM CO3/laHUSl HallMOHAJIbHOrO 0aHKa C rocylapCTBEHHBbIM
KarnuTajioM;

* LIEHTPAIU30BaTh BECh TPAHCIOPT B pyKaX rOCyAapCTBa;

* YBEJUYUTb YKCJO TOCYIApCTBEHHbIX (hadpuK;

* BBECTU OIMHAKOBYIO 0053aTeJIbHOCTb Tpyda /ISl BCEX;

* co3JaTh MPOMBIIILJIEHHbIE APMUU;

* COENUHUTH 3eMJie[ieJiie C MPOMBIIUIEHHOCTbIO, COMAEH-
CTBOBaTh MOCTENEHHOMY YCTPAaHEHUIO Pas3inuusi MEXIy ropo-
JIOM 1 JIEPECBHEN;
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* obecrieunuTh OOIECTBEHHOE M OeCIUIaTHOE BOCIIMTaHUE
BCEX JIETEH.

B utore «Ha MecTo craporo Oyp:Kya3HOro oOILEeCTBa C €ro
KJlaccaMM M KJIACCOBBIMM ITPOTUBOIIOJOXHOCTSIMU TIPUXOIUT
accoruanus, B KOTOpOii CBOOOIHOE pa3BUTHE KaXKIOTO SIBJISIET-
Csl YCJIOBUEM CBOOOIHOTO Pa3BUTUST BCEX».

«MaHudect KOMMYHUCTUYECKON ITapTUM» — HE TOJIBKO
nporpaMma JAeiCTBUI IpojeTapraTa B XOAE COBEPIICHUST KOM-
MYHUCTUYECKOW PEBOIIOIIUM, HO U OCHOBA MAPKCUCMCKOU me-
opuu eocydapcmea u npasa. B 3Tolt paboTe maHbI MapKCHUCT-
CKME OIIPENeNICHUSI NoAUMUYECKOl W 20cy0apcmeeHHOl 68adac-
mu, npasa, 3aKouda.

1. «ITonuTryeckas B1acTb B COOCTBEHHOM CMBICJIE CJIOBA —
9TO OPraHM30BaHHOE HACWJIME OMHOTO KJIacca ISl ITTONaBJICHUS
npyroro». Ilocie NMMKBUIALIMK KJIACCOB <«ITyOJMYHAsT BIACTb
MOTEPSIET CBOM MOJUTUYECKUM XapaKTep».

2. «CoBpeMeHHasl TOCyIapCTBeHHasl BJACTh — 3TO TOJBKO
KOMUTET, YIpaBJSIONINI OOIIMMU eJlaMM Kiiacca OypxKya3uun».

3. «..Bame mpaBo (Oyp:kyasHoe. — H.M.) ecTb JuIllb BO3-
BeJeHHAsI B 3aKOH BOJISI Balllero Kjlacca, BOJISI, COAepXKaHME KO-
TOPOI ompenessieTcss MaTepuaJlbHBIMU YCIOBUSIMM XXU3HU Ba-
IIIET0 KJ1accar.

4. «3aKoHbI, MOpaJIb, PEIUTUS — BCE 3TO IJIsT Hero (IpoJie-
tapuata. — M. M.) He Oojee Kak OypKya3Hble MpPeIpacCyIKu,
3a KOTOPBIMU CKPBIBAIOTCSI OYp>Kya3Hble MHTEPECHI».

B pa6ote «Knaccosast 6opnba Bo @panimu ¢ 1848 mo 1850 r»
BIIEPBbIE MCIIOJb3YETCSI TEPMMH «KjIaccoBasl AMKTaTypa IIpoJie-
TapuaTa» M COAEPXKUTCS XapaKTepUCTUKA 3a1ay MpoJjeTapuara.

«[Iponerapuar Bce Oonee OOBEAUHSIECTCS BOKPYT PEBOJIOLIM-
OHHOIO COIMaIM3Ma, BOKPYT KOMMYHHM3MA... DTOT COLIMAIN3M
€CTh OOBSIBIICHUE HETPEPHIBHOW PEBOIIONNM, KAACCO8AS OUK-
mamypa npoaemapuama KakK HeoOXomammasi mepexoaHasi CTy-
MeHb K YHMUYTOXEHUIO KJIACCOBBIX Pa3IMyMil BOOOIE, K YHUY-
TOXEHMIO BCEX MPOM3BOJACTBEHHBIX OTHOIICHMI, HA KOTOPBIX
TOKOSITCSI OTU Pa3Inyus, K YHUYTOXEHUIO BCEX OOIIECTBEHHBIX
OTHOIIIEHUI, COOTBETCTBYIOIIMX 3TUM MPOU3BOACTBEHHBIM OT-
HOIIIEHUSIM, K II€PEBOPOTY BO BCEX HUIESIX, BHITEKAIOIIMX W3
9TUX OOIIECTBEHHBIX OTHOIIECHUI».

B pab6ore «Kputmka I'orckoit mporpamMmmbl» Mapkc BHOBb
0o0paTuiIcsa K TeMe IEePEXOMHOTO MEeproaa M AUKTATYPhl IpoJie-
Tapuara: «MexXIy KanmuTaTMCTUIeCKMM U KOMMYHUCTUYSCKUM
OO0IIECTBOM JIEKMT IEPUOJ PEBOJIOIIMOHHOTO IIpeBpaIleHUS
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IIEpBOr0 BO BTOpPOE. DTOMY IEPUOAY COOTBETCTBYET U IOJIUTHU-
YECKUI TEePEXOOHBINA Tepuo, U TOCYAapCTBO 3TOrO IMepuoaa He
MOXKET 6blTb HWYEM MHBIM, KPOME KaK pCBOﬂlOLll/IOHHOﬁ JUKTa-
TYpoOW mpoJieTapraTar.

B pabore Mapkca «18 opromepa Jlyu boHamapra» Ha cMeHY
uaee OTMUpaHUs TOCyAapCTBa, MPOBO3MIAILIEHHOM B «MaHude-
CTe KOMMYHMCTUYECKOU IMapTUU», NPUXOAUT udes cioma. OH
KPUTHKYeT (PpaHIly3CKOe TOCydapCcTBO — YKACHBIM «opra-
HU3M-IIapa3uT» Ha TEJIC O6lJlCCTBa: MNOJIMWJUIMOHA YNHOBHUKOB
U TOJIMULUIMOHA BOEHHBIX. MapkKc Ipemjiaraer cjloMaTh CTa-
pyI0 TOCyIapCTBEHHYI0 MalluHy: «Bce mepeBopoThl ycoBep-
IIEHCTBOBAJIM 3Ty MAallIMHY BMECTO TOTO, YTOOBI CJIOMATh €e€.
ITaptuu, Koropele, cMeHsIsL APYT Ipyra, OOpOJIMCH 32 TOCIOA-
CTBO, pacCMaTpMBaMd 3axXBaT 3TOT0 OIPOMHOIO TOCYIapCTBEH-
HOTO 3[aHMSI KaK IJIaBHYIO IOOBIYY IPU CBOei Mmodene».

DTO BaxXHOE MOJIOXEHWE BOIIUIO B MPEAUCIOBUE K HEMEIKO-
My uzfgaHuio «Manudecta» 1872 r.. B ocobeHHocT KommyHa
JloKaszaja, 4ro «pabouyuii Kjacc HE MOXET MPOCTO OBJAAETh TO-
TOBOW TOCYJapCTBEHHOW MAILIWHOW W MYCTUTh €€ B XOH JUIS
CBOMX COOCTBEHHBIX ILIEJei».

B pabote «K kputuke nonutuueckoit akoHomuu. Ilpenuc-
JIOBUE» HAeTCsl dKOHOMMYECKasi WHTepIpeTalus UCTOPUU U
GOopMUPYIOTCST KOHIIETIUM 3KOHOMUYECKOTO 6a3uca U TOJIUTHU-
KO-TIPABOBOW HAIICTPOVKU.

ba3zuc — 3TO COBOKYMHOCTb TMPOU3BOACTBEHHBIX OTHOIIIE-
HUIA. DTO OTHOIIIEHUS, B KOTOpbIE BCTYIAIOT JIIOAU B Ipoliecce
MPOU3BOJICTBA, — «OIpPEJeJIeHHbIE, HEOOXONUMbIE, OT UX BOJU
HE 3aBUCSIIIUE».

Hadcmpoiika — 3T0 COBOKYITHOCTh TaKUX SIBJICHUI, KaK TO-
CyIapcTBO, IpaBo, (POpMbI OOIIECTBEHHOIO CO3HAHMUSI, BO3BbI-
IIAIOIIMXCS Hall 0a3ucoM, HO 3aBUCAIIMX OT Hero. «C u3MeHe-
HUEM DKOHOMMYECKON OCHOBBHI 0oJjiee WJIM MeHee OBICTPO
MPOUCXOIUT TIEPEBOPOT BO BCEW TPOMATHON HAACTPOWKE», —
nucan Mapkec.

IMTocne cmeptu Mapkca B 1883 r. DHrenbc muilier padoTy
«IIpoucxoxaeHrue ceMbu, YaCTHOM COOCTBEHHOCTU M TOCydap-
cTtBa» (1884). B aT0if paboTe OH MpoBeS aHAIW3 IKOHOMUYEC-
KUX MPEeArnochUIOK Mepexoia OT POAOBOM opraHu3aluu ooIle-
CTBa K TOCYAapCTBEHHOM.

T'ocynapcTBO BO3HUKIIO IS TOTO, YTOOBI «KJIAacChl C MPOTU-
BOPEUYMBBIMU 3KOHOMMUYECKUMHU WUHTEpPECAaMM HE TOXpau ApYyr
Jipyra U oOIleCTBO B OECIJIONHON OOphOE».
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Bo BBeneHuu K padore K. Mapkca «I'paxknmaHckasi BoiiHa BO
®panuuun» (1891) DHreasc ompeaessieT rocyaapcTBO U roBO-
PUT O €ro OTMHUpaHUM B OyayiieMm: «B HeiCTBUTENIBHOCTH Xe
rOCyIapCTBO €CTh HE UYTO MHOE, KaK MallvHa Uil TOJaBJIECHUS
OJIHOTO KJIacca JIPYTMM, — W B JIEMOKPAaTUYECKON peciyOnKe
HUYYTh HE MEHbIIIE, YeM B MOHApXWU; B JIy4IlleM cllyyae rocy-
JIApCTBO €CTh 3710, KOTOPOE IO HACJEACTBY MepenaeTcsl MpoJie-
Tapuatry, oAep:xKaBllieMy Iodeny B OopbOe 3a KJIacCOBOE TrocC-
MOJICTBO; TMOOENUBIIMKA TIpojieTapuatr no npumepy KoMMmyHBI
BBIHYKJIEH OyleT KaK MOXHO CKOpee OTCeYb XYIIIWE CTOPOHBI
3TOTO 3J1a, MoKa MOKOJEHUE, BBIPOCIIEE B HOBBIX, CBOOOJHBIX
OOIIIECTBEHHBIX YCJIOBUSIX, HE OKAaXETCSI B COCTOSIHUM BBIKU-
HYThb BOH BECh 3TOT XJlaM TOCYyJapCTBEHHOCTU».

Bo BBemenuu k padore K. Mapkca «KiaccoBas 6opnba BO
®@panuyu ¢ 1848 mo 1850 r» DHreabc Jajl BHICOKYIO OLIEHKY
BCeoOIlero M30MpaTesIbHOTO IIpaBa KakK JerajJbHOTO CpeAcTBa
0opbObI pabouymx 3a cBou mpasa: «M BBIIUIO Tak, YTO Oypxya-
31l U MPaBUTEIbLCTBO CTAJIM ropas3no 0oJblle OOSAThCS Jeraib-
HOI JesITeJIbHOCTU paboueil mapTuu, 4eM HeJleTaJlbHOM, ycIie-
XOB Ha BBIOOpaX, 4eM YCIIEXOB BOCCTAHMSI».

Tem He MeHee DHreNbC NMPUHLUMUIIMAIBLHO HE OTKa3bIBaeTCS
OT MIPU3HAHMS 3a HAPOJOM TIpaBa Ha peBOMIOLINIO: «Benb mpaBo
Ha PEBOJJIIOLUIO SABJIACTCA €AMHCTBCHHBIM ,[leICTBI/ITCﬂbHO «UC-
TOPHUYECKHUM IIpaBOM» — €IMHCTBCHHbLIM, Ha KOTOPOM OCHOBAa-
HBbI Bce 0e3 UCKITIOUEHMSI COBPEMEHHBIE TOCYIapCTBa».

PacnpocTpaHeHUIO MOJIUTUKO-TIPABOBON MIIEOJOTUU MapK-
cu3Ma CIIocoOCTBOBaJIoO ydyacThue Mapkca U DHrejbca B paboTe
MexnyHapogHoro ToBapuilecTBa padouux (MHTepHalmoHa-
na). Yepe3 oTy opraHuU3aliMi0 OHU IIOJYYMJIU BO3MOXHOCTH
OKa3bIBaThb BJIMSAHUE HA PAa3BUTUC pa60qero OBU2KEHUS B 3anan—
Hoii EBporte.

MapkcHcTcKoe MOJUTUKO-TPABOBOE YUEHUE MOCTPOEHO Ha
NpU3HAaHMM aHTaroHMu3Ma MEXay KJjiacCcaMu, KOTOprP'I BBICTYIIA-
€T ABUXYLIEH CUION UCTOPUU.

ITpu3bIB K HACUJIILCTBEHHOU PEBOJIOLUMU CKPbIBAT 1IEHY
3TOM PEBOJIOLUMNA — TPaKAAHCKYIO BOMHY.

B oTinuue ot ocHoBaTesell MapKcu3Ma (ppaHIy3CKU COLM-
osor Ortoct KoHT (coBpeMeHHUK Mapkca U DHrenabca) cuu-
TajJx, 4YTO MHAYCTPpUaJIbHOC 06LLlCCTBO — OTO HE€ aHTAaroHUcCTUu-
yecKkoe OOIecCTBO: HEOOXOAMMO JIUIIb HAWTU KOHCEHCYC
MeXIy OypxKyasueil u IpoJieTapruaToM.
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14.2. Nonutuko-npaBoBoOe y4eHne u nporpaMmma
counanbHou pemokpatun. PepavHanp Jlaccanb

®epaunang Jlaccams (1825—1864) — HemeUKui ITyO/In-
LIMCT U MOJUTHUK, aIBOKaT.

Inoxa. O0benuHeHne ['epmanuy 1o cBepxy, U bucmapky
Melana Oypxkya3Has omnmo3uuus B pelixcrare. Ilosromy onH
ObUI corJlaceH AOMYCTUTh Tyla pabo4yux, TOHKWMAas, YTO B yCJO-
Busix I'epmanuu BceoOlee M30MpaTesibHOE MPAaBO HE IPUBEAET
K o0I1IeHapogHOMYy rocymapcTBy. Jlaccanb moamep:KuBaa MOJIH-
TUKY OObeAMHEHMSI ['epMaHUU «CBepXy» — IO TereMOHUEH
IIpyccun.

Buoepagpua. Ponuncsa B cembe MemaH. Yuwics B Jleimmmur-
CKOI1 TOproBoii mKkone, B bpeciaBckom n bepiauHckoM yHuBep-
cuTeTax, 3aHMMalcs uiaonorueir u puirocodpueii.

B 1848—1849 1r. yyacTBOBaJ B IEMOKPATUYECKOM IIBMXKE-
nun PeitHckoil mpoBuHIMK, B Hadaje 1860-X IT. MPUMKHYI K
paboueMy OBMXKEHHUIO M CTaJl OOJHUM M3 OCHOBaTelieil paboueit
maptun — Bceobiiero repmanckoro pabouero corosa (1863).
brin n3bpan npesuneHToMm 3o maptuu. [lornd Ha myamu.

Jloeuneckoe ocnoeanue noaumuko-npaeoeozo yuenus. IH-
reJibC HasbiBajd Jlaccaisi mpaBoBepHBIM rerenbsHiieM. Cam ke
Jlaccanp HaswpiBan cebs ydeHMKOM Mapkca: 3Hal Hau3yCTh
«Manudect KOMMYHUCTUYECKOM MapTUM» U SKOHOMMUYECKUE
Tpyabsl Mapkca U IIMPOKO UX MpONaraHAupoBal B HEMELIKOM
paboyeM ABMXKEHMU. BbUT TeHnaabHBIM aruTaTOPOM.

Ocnoenvie pabomot: «IIporpamma paboTHUKOB», «Hayka u
paboTHUKMN», «O CYIIHOCTM KOHCTUTYLIMW», «[JIacHBII OTBET»,
«CucreMa puoOpPETEHHBIX TMPaB».

Codepircanue noaumuxo-npaeosozo yuenus. Ilonumanue
eocydapcmea. Jlaccanb cumTan rocynapcTBO BOIUIOLIEHUEM O0-
1IECTBEHHOTO MHTEpeca, TOJAbKO B IOCYAApCTBE OH BUAEN IMYyTb
craceHusi OT BceX collMaibHBIX 30 «[ocymapcTtBo — 3TO yu-
pexneHue, B KOTOPOM JOJKHA BOIUIOTUTBLCS BCS MOOpOIETENb
YyeJ0BeYecTBa, 1leb rocylapcTBa — JaTh BO3MOXHOCTb Yeso-
BEUYECTBY IMPOLBETATh M MPOrPECCUBHO Pa3BUBATLCS, IPYTUMU
clloBaMHM, Ha3HaueHue uejoBeKa — J0OMThCS HacaxXIeHus
KYJIbTYpPHI, Ha KaKylO0 TOJIbKO YeIOBeYeCKUii pon crocobeH. U
pabouee cocjioBUE€, M BOOOIE HU3IIME KJIAcChl obIecTBa Oa-
rogapsi 0€COMOILIHOCTH, B KakKoil MpeObIBalo OOJIbIIMHCTBO
X, OOHAPYXWIM TIyOOKMII MHCTMHKT, BO3/Iaras BCE€ CBOM Ha-
NEXIbl Ha TOCYIApCTBO».

CoBpeMeHHOe OypKya3HOe roCyJapCTBO OCHOBAaHO Ha MMY-
IIECTBEHHOM M30UpaTEeIbHOM LIEH3€ U CIYXXUT JIMIIb «HOUYHBIM
CTOPOXKEM», TIPU3BAHHBIM OXPaHSThH JIMYHYIO CBOOOMY WHIWBH-
Jla U er0 COOCTBEHHOCTb.

T'ocymapcTBO OymyIiero MOKHO CTaBUTH IIepel coOoil elle
U COlLIMaJIbHBIE 3aauM.

IIpoepamma nepexooda k coyuaruszmy. Jlaccanb IIpeajiarai
OCYIIIECTBUTh COLIMAJIM3M Ha OCHOBE CYILECTBYIOIIETO TOCy-
napctBa. Ecim BBecTu 6ceobuiee uzbupamenvHoe npaso, OTMe-
HUB UMYIIECTBEHHbIM 1I€H3, TO TOCYAapCTBO CTaHET «HapO.-
HBIM» W OyIeT CIyXUTb BCEM M KaxmoMy. TeM caMbIM OymeT
peayM3oBaHa «TOCYIapCTBEHHAsI MIesl paboyero COCIOBHSI».

Korma 98% HeumyllMx MOWMAYT roJI0COBaTh, OHU OYIyT CIIO-
COOHBI M3MEHUTH ITOJUTHKY TOCydapcTBa. TeM caMbIiM OyaeT
pelIeH COLMAIbHBIN BOIPOC:

—> Yepe3 TocydapCTBEHHBIE CYOCMINM U TOCYTapCTBEHHBIM
KpEeIuT;

—> 4Yepe3 yupexaeHUe IMPOU3BOIUTEIbHBIX TOBAPUIIECTB
Kak B MPOMBILIJIEHHOCTH, TaK U B 3eMJIEJENIUN B TaKOM O0b-
eMe, YTOObl M3 HUX BO3HUKIIA COUUANUCMUUECKAS OPeaHU3AUUs
CO80KYNHO20 mpyoa, KOTopasl TOCTENEeHHO BBITECHUT KamuTa-
mm3M. PaGodme B 3THX TOBapMIeCTBax OymyT ITOIy4aThb <«IIOJI-
HBI TPyOOBOM O0XOm».

3aBoeBaHME BCEOOUIET0 MU30MPATEIbHOIO MpaBa — BOT MYTh
K couuanu3My. beun TaiiHbii moroBop Jlaccanst ¢ bucmapkowm:
3a MOAIEPXKKY pabounmy moauTuku brucmapka kaHiiep ooe-
1Ia7 BBECTU BceoOllee m3bupareabHoe mpaBo B [epmaHum.

HMHTepecHO, 4TO 00€ CTOPOHBI BBHINOJHUIN CBOM OOelaHus!

B otnnume ot moauTmyeckoi mporpamMMmbl Mapkca, OCHO-
BaHHOI Ha KOHUEIIUU KAACCO80U 00pbObl N HACUALCHBEHHOU
pesoaryuu Ui pelieHus: paboyero Bonpoca U MOCTPOEHUS CO-
nManuaMma, Jlaccanb Boznarajl HajeXabl Ha CYyILECTBYIOIIEE To-
cynapctBo. OH BbICTYNAll 3a MupHbill nyms Tiepexona K colipa-
mm3My (d4epe3 JIeraJbHylo IOJUTHYECKYI0 OOphOy 3a BceoOllee
un3bupatenbHoe mnpaBo): «[lomHsATOe MHOIO 3HAMSI €CTh 3HAMS
JeMoKpaTuu BooOie. S BbI3bIBaIO IBMKEHHUE OOIIee, JeMOKpa-
TUYECKOE, HAPOJHOE, a HE KJIACCOBOE TOJbKO».

Ilon BmustHuem maeit Jlaccans ogHa U3 pado4YMX mapTUii, CO3-
JaHHbIX B ['epMaHuu, B3sjla HAUMEHOBAHME «COLIMAI-IeMOKpa-
THYEeCKasl», BKIIIOUMIA B CBOIO IIPOTpaMMy ITYHKT O Tocydap-
CTBEHHOM TMOMOIIM MPOM3BOJCTBEHHBIM TOBAPUILECTBAM M Ha-
3Bajia CcBOIO rasety «HapomgHoe rocymapcTBo».
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Teopusa koucmumyyuonasuzma. Jlaccanss BoJHOBania He

TOJIbKO KOHKpPETHas MpobdyieMa pelieHus1 paboyero Bompoca, HO
U Cyry0o HayyHble, TEOPETUYECKUE MPOOJIEMbl KOHCTUTYLUO-
Hanu3Mma. B cBoeil pabore «O CylmIHOCTM KOHCTUTyLUW» Jlac-
cajb TOBOPUT O 08YX KOHCMumyyusx: NSUCTBUTEIbHON U TIpa-
BOBOWA. .
Koncmumyuyus oelicmeumenvras TIpeICTaBIsieT co0Oi @hak-
muyeckoe coomHouienue cua B OOILECTBE: KOPOJb — BOWCKO —
JIBOPSIHCTBO — IIPOMBILIJIEHHUKM — OaHKUpPbl — MeJKasi Oyp-
Kyasusi — pabouue. MIMeHHO 3Ta JAeWCTBUTENIbHASI KOHCTUTY-
LIMS1 ONpEeNeisieT BCE 3aKOHbl M BCE MPaBOBbIE YUPEXKACHMS
JIAaHHOTO 00111eCTBa.

Koucmumyyus npasosas TpeacTaBiasieT COOOU KOHCTUTY-
LIMI0 AUCaHYio: «YTIOMSHYTbIe HaMU JOeHCTBUTEIbHBIE OTHOIIE-
HUs OOLIECTBEHHBIX CUJI 3allMChIBAIOTCS Ha Oymary, BbIpaxa-
I0TCS MUCbMEHHO, OylyuM 3anmMCaHHBIMU, OHM TE€PECTAIOT YXKe
OBbITb TOJIBKO (HDAKTUYECKMMMU COOTHOILIEHUSIMU, U CTAHOBSATCS
MPaBOM WU MPABOBBIMU YUPEXIEHUSIMU, HEIOBUHOBEHUE KO-
TOPBbIM HaKa3bIBaETCS».

CTabuabHOCTh MUCAHOM KOHCTUTYLIMU 3aBUCHUT OT €€ COOT-
BETCTBUSI KOHCTUTYLIMU NEeHACTBUTENbHOU: «YTO OBl HM OBLIO
HanucaHo Ha jucre Oymaru, He OyleT UMETb HUKAKOM LIEHBI,
MOKa HE OTBEYAET NEHMCTBUTEIbLHOMY ITOJOXEHHWIO BEIIEH, pe-
aJIbHOMY COOTHOILEHUIO MEXIY OOIIECTBEHHBIMU CUJIaMU».
Jlaccanp mpuBOAMT Takoil MpuMep: €ciM y Bac B Cajay pacTeT
S10JIOHS, a Bbl Ha Hee MOBECWIM TaOIMUKYy C HAAMUCHIO «(pUTO-
BOE JEpeBO», TO HEYXeJlM Balla s0JoHs Ojaromapsli TOJbKO
9TOM HAAIMCU U B CAMOM Jigjie CTaHeT (PUTOBBIM IE€PEBOM?

JelicTBUTEIbHAS KOHCTUTYLIMS MPOOUBAETCS 4epe3 MUCaH-
HYI0O KOHCTUTYLIMIO C TaKOM XK€ HEOOXOAMMOCTBIO, Kakas 3ak-
JIIOYAETCS] B 3aKOHE TATOTEHUSI.

Teopus COLMATBHOIO rocyaapcTBa U TEOPUsST KOHCTUTYLIMO-
HamusMa @. Jlaccans okasajid OrpOMHOE BIMSHUE Ha TOCIIEeny-
I01EE Pa3BUTUE 3aMaJHON MOJMTUKO-ITPABOBOM MBIC/IH.

14.3. MonuTnko-npaBoBas Teopua aHapxu3ama

Teopust aHapxu3Ma €CTh y4Y€HUEe O MPUHLMIIMAIBHO 0e3ro-
CyIapCTBEHHOM YCTPOMCTBE OOILECTBEHHOM XKMU3HU.

Ilerp AnekceeBuuy Kponorkun (1842—1921) — usBecTt-
HBII pycCKU TeopeTuK aHapxu3ma. CuyuTag BO3MOXHBIM I10-

CTPOEHME TAKOTO OOIIECTBA, B KOTOPOM HET IMPABUTEIbCTBA U
OOIIIECTBEHHOE COIJIache NOCTUTAETCS «HE IMOAYMHEHUEM 3aKO-
HY WM TOCIYyLIaHUEM aBTOPUTETY, a CBOOOAHBIM COIJIAlIEHU-
€M MEXIy pa3JIMuHbIMU TpyInamMu, CBOOOIHO BCTYIMAOIIUMU B
KOHTaKT IpYyr € OPYrom».

BuaHbiM nipenctaBUTeNEM BTOrO HAMpPAaBAEHUS COLIMATIMCTU-
yeckoit mbicau Obul I1.2K. ITpymoH.

IIpynon IInep 2Kosed (1809—1865) — dpaHuy3cKuid
MEJKOOYpXKya3HbIii COLIMATTUCT, TEOPETUK aHApXU3Ma.

Inoxa. HaurHasi ¢ aHTUYHOCTH, 3araaHasi MoJUTUKO-IPaBO-
Basg MbIC/Ib Oblja 3aHsATa MOMCKOM CIIpaBelJIMBOTO Tocyaap-
CTBEHHOI'O YCTPOMCTBA M paccMaTpuBajia aHAPXUIO HETaTHMBHO,
kak oecriopsimok. K xoniry XVIII B. dhopMupyercsi ”HO€ OTHO-
meHue K aHapxuu. Ha ¢oHe OropokpaTtu3aliuy rocyaapcTBEeH-
HoOro anmaparta B psiae ctpaH mupa (®panuus, Poccus), pocta
Yyucia BOEHHbIX 1 YUHOBHUKOB, BO3HMKAET BCE 00Jiee HEraTUB-
HO€ OTHOILIEHUEe K rocymapctBy. st TpyasiiuMxcs Macc rocy-
JIAapCTBO MPEACTABISIIO COOOM yrHeTaTessl U 3KCIlTyaTaropa.

Buoepagpua. Ponuncsa B bezaHcoHe, B ceMbe MEJKOIO pe-
mecineHHuka. C 18 jeT Havan paboTaTh HaOOPIIMKOM B THUIIO-
rpacduu, 3aTeM HEKOTOpOe BpeMmsl ObUT BiIalesIblieM HEOOJbIIOI
TUIIorpadun, pa3opuics.

ITpynoH chopMupoBancs Kak OpUTMHAIbHBIA MBICIUTENb
Onaromapsi camooOpa3oBaHMI0. KM3HEHHBIM IMyTh €ro M3Me-
Hucsg B 1837 1., Korga oH ObUI yOOCTOEH MpPEMUU aKaaeMWUU
be3aHcoHa 3a ouepk B obnactu puiaonoruu «O BOCKPECHOM
otabixe». B 1838 r. cmanm sk3ameHbl Ha OakanaBpa. Ilo3mHee
[pynoH NpWHAT y4acThe B APYroM KOHKypCE, OObsSBICHHOM
akagemueir, Ha Temy «IlocmencTBusi paBHOTO pasiena Hacje-
cTBa Mexay AeTbMu». OH Hamucan couMHeHue «YUTo Takoe
cobctBeHHOCTH?» (1840), KoTOpoe chenano ero 3HaMEHUTHIM.
B nmanbHeiiieM MHOro mucaji, mompoOoBasl ceOsl KaK MOJIUTHU-
yecKuil AesATeNb — ObUI M30paH AermyratoM HalmoHaiabHOro
cobopanus (1848). ITonutuyeckas nesrenbHOCTb IlpymoHa 3a-
KOHYMWJIACh OYEHb OBICTPO: 3a CTaTbM, B KOTOPBIX OH Hamaaaji
Ha mepBoro (¢gpaHuysckoro mpesuneHta Jlym HamoneoHna, oH
OblJT TIPUTOBOPEH K TPEM ToJaM TIOPEMHOIO 3aKJIIOUeHUs
(1849—1852).

Ocnosnuie pabomobt: <410 Takoe cOOCTBEHHOCTH?», «CHUCTE-
Ma 3KOHOMMYECKUX MpoTuBopeunit, wim dunocodusi HUILETHI»,
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«Boitha u mup», «O ¢enepaTMBHOM IIpUHIIMIIE 1 equHCTBe MTa-
mun», «IlomuTnyeckrue BO3MOXHOCTH paboYero Kiaccar.

Codepicanue noaumuro-npagoeozo yuenusa. IlpynoH cran
paccMaTpuBaTh aHAPXMIO KaK MOPSIIOK, OCHOBAHHBIN HE HA MH-
CTUTYTax TOCYOApCTBEHHOI BJIAaCTM M 3aKOHA, a Ha MHCTUTYTE
B3aMMOBBITOJHBIX JOTOBOPOB, 3aKJII0YaeMbIX MEXIY COOOM MH-
IVUBUAAMM, TPYIIIIAMU, CEMbSIMHU, TOPOAAMU, TTPOBUHIIUSIMU.

Yacmnas coocmeennocms u anapxusm. Ilo muenuro Ilpy-
JIOHa, COOCTBEHHOCTb — 3TO OCHOBa 3KOHOMUKHM M TOCymap-
ctBa. HaumHas ¢ mepBbIX cBouX TpynoB, IlpymoH KpuTHKOBan
MHCTUTYT YacTHOI cobcTBeHHOCTU. B pabore «YTo Takoe cob-
CTBEHHOCTh?» OH mucall: «CoOCTBEHHOCTh YOMBAET XU3Hb, 3TO
JI0OKa3aHO BCEM IISITUTBICSYEIETHUM CYIIECTBOBAaHMEM COO-
CTBEHHOCTH; BJIaJCHHE COOTBETCTBYET IIpaBy, COOCTBEHHOCTh
BpaxkaeOHa eMy. YHUYTOXBTE COOCTBEHHOCTh M COXpaHUTE
BJIaJICHNE — IIOCPEACTBOM OMHOIO TOJBKO 3TOTrO IPUHIIMITH-
aJIbHOTO M3MEHEHMS Bl KOPEHHBIM 00pa3oM M3MEHUTE 3aKOHHI,
IIPaBUTEIBCTBO, XO3SIMCTBO M BCE YUPEXKICHUS: Bbl YHHUUTOXKM-
T€ 3710 Ha 3eMJIe».

Kpumuka eocydapcmea 6 ueaom u omoenvbHbiX UHCHUMY-
mog eocydapcmea. B ornuume ot I'pomus, ['o6Oca m mpyrmx
MpeACcTaBUTENCH JOTOBOPHON TEOPUM IIPOMCXOXICHUS TOCY-
IlapcTBa, paccMaTpUBAIOIIMX TOCYJAapCTBO KaK HEYTO pazyM-
Hoe, [IpymoH moiaraj, 4To TOCyZapCTBO POXIAETCS U3 «TeM-
HBIX» 4YepT 4eloBeuecKoil Hartypbl. OH cuMTajl, 4YTO YeM
IIPOCBEIIIEHHEe CTAaHOBUTCS OOIIECTBO, TeM OBICTpee MIET pa3-
pyllleHHe aBTOpPUTETa TOCYyIapCTBEHHOM BiacTu: «Bmacth ye-
JIoOBeKa Hall 4YeJOBEKOM HAaXOOUTCS — B KaXIOM JaHHOM 00-
IIECTBE — B OOpaTHOM OTHOIIEHUU K YPOBHIO YMCTBEHHOTO
pPa3BUTHUS, JOCTUTHYTOTO OOIIECTBOMY.

B otnuune ot Pycco, KoTophlit ObUT IpUBEpKEHIIEM HEIOC-
peacTBeHHOI pemokpartuu, [IpynoH Iosaraj, 4To OCMBICIEHHO
B TIOJIMTUKE MOXET ACHCTBOBAThH TOJILKO OTIEIbHAsl JIMIHOCTB,
a He Hapon B liejoM: «BBumy Hamuums npenyOeXaeHUil, Impo-
TUBOPEYM UIEH 1 MHTEPECOB, pa3HOOOpa3usi MHEHUIA U M-
MYyJIbCUBHOCTU TOJIIBI, sI BCErda MOTY CIIPOCUTHh — KaKuUM 00-
pa3oM MOXHO YCTaHOBUTh ayTEHTUYHOCTh M 3aKOHHOCTH
Takoro ooHapyxeHMs (obOmieit Bomu. — HUM.)! 1 ato TOT BOII-
pOC, Ha KOTOPBIM AeMOKpaThsI HE MOXKET JaThb OTBET».

[IpynoH KpUTHUKYeT U ApPYrue MHCTUTYTHI HEIOCPEICTBEH-
HOIl HeMOKpaTuu: «Bceobujue vib0pvl, umnepamueHolii MaH-

dam, omeemcmeeHHOCMb Npedcmagumeneti, OTrpaHUYEHUE
Mo cyAeGHOT0 YCMOTPEHUsI — BCe 3TO, B KOHIIE KOHIIOB, IET-
CKU€ WUTPYIIKH...».

Kpumurxa 3axonodamenvcmea. T1OCKONBKY 3aKOHBI M3IalOT-
cs IJIST 3alllMTHI TOCYAAapCTBa, POKIECHHOTO U3 <«TEMHBIX 4epT»
YeJIOBEYECKON MPUPOIbI, TO U CAMHU 3aKOHBI SIBJISTIOTCSI Cpell-
CTBOM 3KCILUTyaTalluy MpocToro Hapona. [pymoH mucan: «f ro-
TOB JIOTOBapUBaThCsl, HO ST HE KeJlalo 3aKOHOB. $1 He mpuU3Halo
ux. S mpotecTyio MPOTUB JTOGOTO TOpsiaKa, rae BiacTh [Ipe-
TEHIyeT Ha MOIO CBOOOAHYIO Boio. 3akoHbl! JIroou 3HAIOT, 4TO
OHU U3 cebsl TPEICTaBISIOT M 3HAKT UM LieHy. XHUTpOCILIeTe-
HUSI B MHTEpecax BIAacTh MMYIIUX U OOTaThIX, OKOBbI, KOTOphIE
HU OJHUM MEUYOM He pa3pyOuIlb — IJIsT O€AHBIX, PHIOOJIOBHAS
CeTh, HATSHYTasl MeXIy PYKaMM IPaBUTEIbCTBA ...».

IMpynoH oTpullaeT 3aKOHOIATEIbLCTBO, KOTOPOE 3alllMIIAeT
TOJIBKO TpaBa COOCTBEHHWKOB M He 3alllUIIacT IpaB IpoJieTa-
pueB; npeapekaer, uto oT Komekca HamoneoHa «He ocTaHeTcst
HUM eIUHOrO Maparpacdar.

IIpynoH Takke yka3biBaeT Ha HEJOCTAaTKM 3aKOHOB: HecIpa-
BEIJIUBOCTh COJEPKAHUsI, UX MPOTUBOPEUYMBOCTb, HE BCerna
JIECTHO OT3bIBAeTCsSl O MpaBOBeAaxX, CUMTAsl, YTO OHU OTPaHUYU-
BalOTCH «pabCKOI pOJIbI0 KOMMEHTATOPOB U OYKBOEIOB».

IMpynoH BBIOBMHYJ arbmepHamusy OOLIECTBY C Tocymap-
CTBEHHBIM MHCTUTYTAMU M 3aKOHONATEIbCTBOM — OOILECTBO,
KOTOpOE COCTOMT M3 Pa3IMYHBIX acCOLMAlW TpaxiaaH, co3a-
BaeMbIX Ha OCHOBE B3aMMOBBITOJHBIX JOTOBOPOB, UTO MO3BOJIS-
eT COXpPaHWTh HEOTPaHUYEHHYI0 CBOOOAY MHAMBUAOB: «CBO-
O6oaHas accoumalusi, cBOOOIA, MTOBOJBCTBYIOIIASICS OXpaHOM
paBeHCTBA CPEACTB MPOM3BOJACTBA U PaBHOLIEHHOCTH OOMEHM-
BaeMbIX TIPOAYKTOB, €CThb €AUHCTBEHHAS CIIPaBeIINBast, UCTUH-
Has ¥ BO3MOXHas (opma oOiecTsa... BreIciias cTteneHb coBep-
IIEHCTBa OOIIeCTBa 3aKJI0YaeTcsl B COeIMHEHUM TOpsIIKa C
aHapxueit, T.e. B 0e3BIACTUN».

DT accoumanuy He OymyT HYXIAThCS B <«IEHTpaJbHOI
BracTu». «Her BaacTu, HET MpPaBUTEIbCTBA, XOTS OBl M CAMOIO
HapOIHOTO, — BOT PEBOJIIOIINSI».

IlpynoH OBLT CTOPOHHUKOM MUPHOU COUUAAbHOU pPego-
aoyuu. OH — TEOPEeTUK <«MIOTIO3JIM3Ma» — YYEHMSI O J00po-
BOJIBHBIX B3aMMOBBITOIHBIX 00S513aTEIbCTBAX, KOTOPBHIX HOCTa-
TOYHO JJIST TOCTIDKEHUST COLMATbHOM 1 3KOHOMMYECKOM TapMO-
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HuU: «JIBe ceMbM, IBa Topoaa, Be MPOBUHLIUU JOTOBAPUBAIOT-
Csl... CYIIECTBEHHBI TOJbKO JIBE BEIIM — WX PABEHCTBO U KOJ-
JIEKTUBHAST BJIACThH».

IlpynoH mosaraji, 4YTO «IOCIOACTBO JOTOBOPOB BMECTO ToOC-
TMOJICTBA 3aKOHOB OBIJIO OBl UCTUHHBIM MPAaBUTEIbCTBOM YEJIO-
BeKa W TpaxIaHWHA, UCTUHHBIM BEPXOBEHCTBOM Hapoia, PeBO-
JIIOLIUEN».

Teopuss aHapxusma IlpynoHa ocHOBaHa Ha udee cysepe-
Humema AUYHbLIX NPA8 UHOU8Udo8 u npasé epynn, T.e. Ha
MPU3HAHWUU TIEPBOCTENEHHOW 3HAYMMOCTU WHAUBUAYATHLHOU U
KOJUTEKTUBHOI CBOOOJBI B O0IIECTBE. AHAJIOTUYHOE MPEACTaB-
neHue Obuto mpucymie u b. KoHcTaHy — T€OpeTHKY MOJIUTHU-
yecKkoro nubepanusma.

Bravane mist peanuzauuu atoil uaeu [IpymoH mpemnaran
VHUYMOXMCUMb 20CYy0apcmeo, a 3aTeéM CMSITUYU CBOIO TMO3ULIUIO
U CTaJl MpemiaraThb eocyoapcmao ynpocmums: HeobXxoauma e-
LIEHTpaIu3alMsl TOCYNapCTBEHHOM BIacTU uyepe3 edeparusa-
yulo VM IHUPOKOe caMoymnpasieHue Ha mectax. [lostomy Ilpy-
JIOH KPUTUKOBAJ 00pa30BaHWE IIEHTPATU30BAHHBIX TOCYIAPCTB
B I'epmanuu u Utanuu.

IlpynoH BeIpaboTan meoputo CUHOUKAAUZMA, BKIIIOYAIOIIYIO
B ce0s1 KOHLIEMIIMKU padoyero camoymnpasieHusI U npodeccuo-
HajbHOro (enepanusma.

IlpynoH kpumukosans KoMMyHUCMUYECKYHO meoputo 6abysu-
cmos. OH cUMTal, YTO peaau3alusi TaKoro KOMMYHUCTUYECKO-
To Waeaja He COOTBETCTBYET UYEJIOBEUYECKOU MpUpONe U MOTpe-
OyeT npuMeHeHUs Hacwius. «KoMMyHM3M IIpeInUCHIBacT
CBOMM YJIEHAM MacCUBHOE MOBUHOBEHWE, HECOBMECTUMOE C
paccyxnarolieil Bojell 4eloBeKa; OH He JOIMYCKaeT HUKAKUX
BO3PAXEHUI MPOTUB CBOMX YCTABOB... 2KU3Hb, TATaHT, BCE CMO-
COOHOCTH 4YesioBeKa MpUHAIEXKAT TOCyIapCTBY, KOTOPOE MOXET
yIoTpeOIsiTh UX B 00lee Oaro Tak, Kak emy 3abiaaropaccyauT-
csl... KOMMyHIM3M ecTh HEPABEHCTBO, HO HE B TOM CMBbICJIE, KaK
COOCTBEHHOCTh, a B 00paTHOM. COOCTBEHHOCTb €CTh AKCIUTyaTa-
111 CJTA0OT0 CWJIbHBIM; KOMMYHU3M — 9KCIUTyaTalusi CUIbHOTO
cnabbiM... KoOMMyHM3M — 3TO THET U paOCTBO...».

IlpynoH BbICKa3aJl WACIO <«HAYYHORO YNPABACHUS» 0O0-
mecTtBoM: «Bce BOMpochkl BHYTPEHHEU MNOIUTUKU JOJIKHBI
pa3penaTbcsl COMIaCHO JAaHHBIM OOJIAaCTHOW CTaTUCTUKM, BCE
BOMPOCHI BHEITHEU MOJUTUKU — HAa OCHOBAHWMW NAHHBIX MEX-
JIyHApOIHOW cTraTUCTUKU. Hayka o mpaBUTENbCTBE WK O Bac-

TU NOJDKHA OBITh MPEJCTaBJIeHAa OJHOU M3 CEKUMN akaaeMuu
HayK, W TIOCTOSIHHBII €€ CeKpeTapb HEU30EeXKHO OIKEH ObITh
MepBbIM MUHUCTPOM. Tak Kak BCSIKUI rpakJIaHUH UMEET MpaBo
MPEICTaBISITh B aKaIEMUIO HayK 3aIKCKy, TO BCSIKUM ClEIaeTcst
3aKOHOJATeIeM; HO B CHJIy TOTO, UTO MHEHHE YeloBeKa MPUHU-
MaeTcsl B pacyeT JIMIIb MOCTOJbKY, MOCKOJIbKY OHO JOKa3aHOo,
HUKTO HE MOXET IOCTaBUTh CBOIO BOJIO Ha MECTO pa3yMa,
HUKTO HE MOXET ObITh 1LIapeM.

Bce oTHocseecsi K 006J1acTU 3aKOHOJATENIBCTBA U TTOJTUTH-
KU SIBJISIETCS OOBEKTOM HayKu, HO He YOeXIeHUii: 3aKOHOoIa-
TeJIbHAsl BJACTh MPUHAIJIEXKUT pa3ymy, CUCTEMATUUYECKU WU3Y-
YEHHOMY U O0OOCHOBaHHOMY».

K. Mapkc u ®@. Durensc B «MaHudecre KOMMYHUCTAYEC-
KOW TmapTUM» oxapakTepuszoBaiu padoty [IpymoHa «Puioco-
(ust HUILIEThI» KakK MPOU3BEJEHNE, B KOTOPOM O0OCHOBBIBAETCS
«OypXKyasHbIii COLMATM3M», 1IeJb KOTOPOIO — <«MU3JIeYUThb 00-
IIECTBEHHbIE HEAYTW IJIs TOro, YTOObI YIMPOUUTH CYLIECTBOBA-
HUe OypxKya3HOro OOIECTBa».

Wnewn dpaniysckoro dbuiocoda okazaiu 3aMETHOE BIUSIHUE
Ha aHApXWCTCKUE TPOEKTHl OTEUYECTBEHHBIX MBICIUTENEH —
M. bakynuHa u I1. KponnoTkuHa.

BepHyTbCs B kaTanor y4ebHUKOB U MOHorpadui
172 http://ly4e6bHnkn.nHdopm2000.pd/uchebniki.shtml



Y3HalTe CTOMMOCTb HanMcaHusi Ha 3aka3 CTyAeHYEeCKUX U acnmpaHTCKux pabot
http://ly4ebHukn.nHdopm2000.pd/napisat-diplom.shtml

Tema 15. NOJIUTUKO-NPABOBbIEY4EHUSA
B rEPMAHUX BO BTOPOU NOJIOBUHE
XIX BEKA

15.1. Counonornyeckas reopusa npaea
P.WepuHra

Pyooavh pon Hepune (1818—1892) — Hemeukuii rpaBo-
Bed, Ipodeccop IpaBa B yHuUBepcureTax bazens, Poctoka,
Kwuns, I'eccena, Bennr n I'ertHTEHA.

Inoxa. TIpouecc obpazoBanus I'epmaHckoil ummepun. Bro-
pas mojoBuHa XIX B. — CTaHOBJIIEHHUE COLMAJIBLHOIO M TPYHO-
Boro 3akoHogareiabcTBa. B I'epmanum B 80-x rr. XIX B. ObuIM
BBEIEHbI BceoOlllee cTpaxoBaHMeE MO OOJIE3HU, OT HECUACTHBIX
cllyyaeB, CHCTEMa MHBAJIUAHOTO U MEHCUOHHOTO CTpaXOBaHMUS.
T'ocymapcTBo M IpaBO CTaHOBWJIMCH MHCTUTYTaMH, Bce Ooiee
OTpaXXalollMMU MHTEpeChl 00IlecTBa.

buocpagpusa. B teuenue nonybeka (1842—1892) 6bu1 mpo-
¢eccopom mpaBa B yHuBepcutrerax bazenst, Poctoka, Kwus,
I'eccena, Bennl u I'errunrena. IlpaBoBast mbicner Mepunra —
MHOTOTPaHHOTO Y CTPAaCTHOTO MBICIWTENSI — BHavajle HopMu-
poBajach IIOI BIUSHUEM <«IOPUCIIPYICHIIMUA ITOHSATHID». BDTa
MpaBoBasl 1IKOJa M3yyaja MpaBO B OTPbIBE OT COLMAIBHOTO
KOHTEKCTa, CBOAMJIACHh K MHTEpPHpeTallMd 3aKOHOJATEIbCTBA,
HCTIOJIb30BaJIa IEAYKTUBHO-JIOTMYECKUE Olepali C MpPaBOBbI-
MU ToHITUAMU. BriocnenctBum MepuHr pasoiencs ¢ 3Toi
mkosoi. Jo 60-x rr. XIX B. MepuHr pasnensn B3MISAbI MpeN-
CTaBUTENIEH UCTOPUYECKOM IIKOJbI IIpaBa, HO 3aTeM KPUTHUYEC-
KU TIEPECMOTPES €€ OCHOBHbBIE MOJOXEHMUS.

HMepuHra npuyumMciasitor K NpeAcTaBUTENSIM COLIMOJIOTUYEC-
Kol 1mKojbl mnpaBa. OH BIEpPBbIE CUCTEMHO M3J0XWJI CBOU

B3MIIAbl B Jokjane «boprba 3a mpaBo», MpouynTaHHOM B BeHe
B 1872 r., B KOTOpOM IIPOCIEKMBAETCS CUIbHOE BIMSIHUE (hU-
nocopun Monreckbe, Kanrta u I'eress.

Jloeuneckoe ocnosanue nOAUMUKO-NPABOBO2O YHEHUA.
IIpaBoBoe yuenne MepuHra opMupoBagoch KaKk TEOpeTHUYEC-
Kas OMNMNO3UIIMs B3IJIsiAaM MPeICTABUTENEeH <«IOpUCTIPYyIeHIIUN
MOHATUIA», UCTOPUYECKON IIKOJIbI MpaBa U OTYACTU — IOPUIU-
YeCcKOro Mo3uTMBU3Ma. B ero TBopuecTBE MpPOCIEXUBAETCS
cuiibHOe BiausHue unocodpun Monteckse, Kanrta u I'erens.

Ocnoenvie pabomot: «<bopn0a 3a npaBo», «lleab B mpase».

Coldepycanue noaumuko-npaeoeozo y4enus. Kpumuka
<topucnpyoenyuy noHsmui». VIepuHT CUUTall, YTO «IOPUCTIPYICH-
LIASI TIOHSITUIA» — 3TO JIMIIb «IIPaBOBasl MaTeMaTHKa», KOTOpasl
OTOpBaHa OT peayibHOUW XU3HU. OH MpUIlea K BbIBOAY, UYTO <«HE
>KW3Hb CYILIECTBYET paay MOHATUM, a TIOHATUS — paayu XU3HW».

Kpumuka ucmopuueckoii wikoavt npaéa. Vlepusr, cornaiiasch
C TE3UCOM MCTOPUYECKOM IIIKOJIbI O 3aKOHOMEPHOCTU Pa3BUTUS
MpaBa, MpeIoXWI TeEM HE MeHee AUaMeTpaibHO-MPOTHUBOMNO-
JIOXKHOE ITOHMMAaHUe 3TOro MpOoLEcca: MPaBo CBA3AHO C LEJIECO-
00pa3HOll AESATEIHbHOCTBIO JIIOACH M YTBEPXKIAETCSI IOCPEICTBOM
OOpBObI, a OTHIOOb HE SABJISIETCSI IIPOAYKTOM O€CCO3HATEIbHOIO
¥ MHUPHOTO Pa3BUTHUsI «HApOgHOro mayxa» (tabdm. 15.1).

bopvba 3a npaso. onroe Bpems, 1mo MHeHuio MepuHra,
MPaBO pa3BUBAJIOCH B OXKECTOUEHHOW OOpbOE KIacCOB U COCIO-
BUIA, KOTOpblE CTPEMUJIMCh 3aKpeNUTb B 3aKOHOAATEJbCTBE
cBOM HMHTepechl: «Bce Benukue mpuoOpeTeHUSsI, Ha KOTOpbIE
MOXET yKa3aThb MCTOpUS MpaBa: OTMEHa pabCTBa, KPEMOCTHOTO
COCTOSIHMSI, CBOOOJA 3€MEJIbHON COOCTBEHHOCTH, IIPOMBICIIOB,
BEpOMCIIOBElaHUS M TIp., — BCE BTO NPUIILIOCH A00bIBaTh
JINIIb TAKUM TYTEM OXECTOUYCHHEWIIEW, YaCTO LIENbIE CTOJIE-
THS IPOAOJIKaBIIelics OOpBOBI, W IIyTh, II0 KOTOPOMY IILIO IIPU
5TOM IPaBO, HEPEIKO OTMEUYEH MOTOKAMU KPOBHU...».

Takoe «kpoBaBoe» pa3BHUTHE IIpaBa Kak OOpbOBI KJIACCOB M
cocnoBuii MepuHr oTHOCUT K mpounuioMy. COBpeMEHHYIO eMy
0opHOy 3a MpPaBO OH TOJIKOBAJ JIMIIb KaK HEOOXOOUMYIO OOpb-
Oy 3a OTCTaMBaHWE CYOBEKTMBHOIO IIpaBa MHIWBHUAA, Hapy-
IIEHHOE APYTUM JIUIIOM.

Hepunr paccmarpuBai OopnOy 3a MpaBO KaK 0053aHHOCHb
«NPABOMOYHO20».

1. Ilepen camum coboii: «3amuTa COOCTBEHHOIO CYIIECTBO-
BaHMS €CTh BBICIIMI 3aKOH BCETO OMYIIEBICHHOTO MHUpA; OH
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Tabaunya 15.1

CpaBHeHUe NOCTYNATOB UCTOPUYECKOW LUKONbI NPaBa
C KOHuenuueii npasa P. Uepunra

Heropuueckasn
WIKO/ia NpaBa

Konuenuus npasa P. Wepunra

[IpaBo pa3puBaercs
oe3bonesHeHHo,
MUPHO

Tlpago 3aBoeBBIBaeTCs B Hopbie:

® «yerb NPAsa — Mup, NYMov K HeMy —
bopebay;

® «acusHb npasa ecms Gopsba wapoodos,
20CY0apcmeeHHol 61ACMU, COCA08ULL, UHOUGU-
0os. Dmo Hezocmarnosounas bopsba yerwx
HAPOOOE»;

& «8 bopvle ob6pemeln Mbl NPABO cB0e.

be3 Gopvbel Hem npasa, xaxk bez mpyoa Hem
cobemeeHHoCUY

IIpaBo packpeiBaeTcs
KaK LBETOK, opea-
HUYHO, HE3AMETHO

Ilpaso Oypro MeRseTcs:

e «npaso — smo Camyp, NOXCUPAOUJULl
cobemeennvix demetl. Ymobwr 06HosUmMbCA,
npasy neobxooumo omxaszamscs om cobem-
BEHHO20 NPOULIOZ0»

HeTounnk pazBuTHA
npasa — Oezruunblil
HapoAHKIH 1yX
(Volksgeist)

[Ipago paszBHBaETCA MO BO3NEHCTBHEM KOH-
KpemHuplx MHTEPECOB, ABUIAIOLIMX YEI0BEKOM
H 3aCTaB/IAIOIIHX Er0 CTABHTH LEMH, OCYIIECT-
BHMBIE IIPH MOCPEICTRE MpaBa:

«llens — TBOpeI npagay»

HonoowcumensHoe om-
HOWleHUe K obbiuaio

KaK HCTOYHMKY mIpa-

Bd, CKENCHC 10 OTHO-
HIEHHIO K 3aKOHOO0A-

MEeILCMay

OmpuyamensHoe OTHOLIEHHE K 00bivaio

H 8036bIMEHIe POTY 3aKoHo0amensn KaKk co3Ha-
TEeJNBHOIO TBOpIa npaga. [Ipaso — 3710
«pasymuas notumuxa gracmuy. Hepuur
OTXOMT OT KOHCEPBATH3Ma HCTOPUUECKOH
HIKOJIBI TTPaBa

MPOSIBISIETCS V KaXKIOTO CO3IaHWS B MHCTHMHKTE CaMOCOXpaHe-
Hus. g gemoBeKa IeI0 WIET He TOJBKO O (PU3MUYSCKOMN KM3-
HU, HO BMECTE C TeEM O €r0 MOPaJIbHOM CYIIIECTBOBAHWM, a Of-
HUM U3 YCIOBUU ITOCIIETHETO CIYKWT OTCTaWBaHUE TIpaBa».

2. Ilepen obmectBoM: «KaXKmplil ipr3BaH 1 00s13aH TMOIABIISITH
TUIPY TTPOM3BOJIa K 0e33aKOHMS, Te TOIBKO OHA HE OCMEJIMBACTCS
TIOOHMMATE CBOIO TOJIOBY; KaxKIBIiA, TOJTL3YIOIINIACS OIaronesTHIsI-
MU TIpaBa, JOJDKEH B CBOHM 4epeld TaksKe TMOIIEepKMBATh IO Mepe
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CHJI MOTYIIECTBO M aBTOPUTET 3aKOHA — CJIOBOM, KaXKIbId €CThb
MPUPOKIEHHBINM OOpEIl 32 IPaBO B MHTEpecax OOIIECTBa».

HepuHr momyckall IpUMHUpPEHUE CTOPOH B KauyeCTBE Cpell-
CTBa pa3pelIeHUs MMPAaBOBLIX KOH(MIUKTOB, HO JUIIb MPU YCIIO-
BUU, YTO YIIEMJIEHUE TPaB HE «3aKJI0YAET B TO XKe BPEMS IIpe-
HeOpexXeHne K JIMIHOCTH».

B xoHuenuuun Mepunra 6opnba 3a mpaBo HallOMUHAET OOpb-
Oy 3a cyIlecTBOBaHME BUIOB B TeopuM JlapBuHa, 4TO W ITOCITY-
KWJIO OCHOBaHMEM TOBOPUTH O COLMAI-TApPBUHU3ME HEMEIKO-
ro IIpaBOBeaA.

Coyuonoeuss npaséa. VlepyuHT TIpemJIOXW U3ydaTh IIpaBO HeE
Kak OTOPBaHHYIO OT MOBCEIHEBHON XXM3HM CHUCTEMY ITPABOBBIX
HOPM M TIOHSITHUH, a KaK AEMCTBYIOIIUIA ITpaBONopsinoK. JIist Hero
MpaBoO OOYCJIOBJIEHO COLIMAJIbHBIMUA LEASIMUA M HMHTEpPEeCaMM.
HepuHr axkiieHTMpoBajl BHHUMaHME Ha OOpbOe COLIMAIbHBIX
CyOBEKTOB KaK MCTOUYHMK Pa3BUTHS IIpaBa M CIIOCOO €ro 3aIlMThI.

IIpaBo B koHuenmuu MepuHra mMmeeT (OpMaabHYIO M CO-
JIepKaTeIbHYI0 CTOPOHBI.

Dopmanvias cmopoHa: TPaBO — BTO HOPMbBI, KOTOpbIE
o0ecrneuynBaloTCsl TOCyIapCTBEeHHBIM mpuHyXmeHueM. C I1o-
MOIIIbI0 HOPM MpaBa CO3JaeTCs YIOpsAOYeHHas 3alluTa COLM-
aJIbHBIX OTHOIIICHUIA.

Coodepicamenvuas cmopona: TIPaBO — 3TO COBOKYITHOCTb
O0IIMX ¥ MHOWBUIYAIbHBIX MHTEPECOB U IIEJIeil; «IIpaBO —
9TO IOPUIMYECKU 3AIIUIICHHBIA UHTEPEC»; «IIPaBO €CTh CUCTE-
Ma COLMAJbHBIX 1IeJiel, TapaHTUPYEMBIX TTPUHYKICHUEM>».

Konnermus MepuHra o ¢BsI3u HOpM IIpaBa ¢ MHTEpeCcaMu 1
00pb0OIT pa3IMYHBIX COLMAIBHBIX CHJI OTJIWYaiach peajTnu3MOM
M CIIOCOOCTBOBAa Pa3BUTHUIO COLIMOJIOTHUM IIpaBa.

ITpaBoBbie B3nsiapl MeprHra ctany OTIpaBHOI TOYKOM B TPY-
JIax psiia OTeYECTBEHHBIX IOPUCTOB, KOTOPHIE BHECIM CBOM BKJIAI
B CTaHOBJIeHHe corumonornyeckoit opucnpyneniumn (C.A. My-
pomiieB, H.M. KopkyHoB). OnmuH 13 IepBBIX COBETCKUX IPaBOBE-
noB — I1.M. Cryuka Ha3zBam MeprHATa «caMbIM CMENIBIM M CaMBIM
OTKPOBEHHBIM TIPEACTaBUTENIEM OypXKya3HOM HayKuU IIpaBa».

HWmenHo ¢ Mepunra B 3anagHoi 10pUIMYeCKON HayKe HauM-
HaeTcs pa3iMyeHue B IpaBe ABYX acIeKTOB: (hOpMaJbHOIO M
COIepPKaTeIbHOTO.

Yuenne Mepunra okaszano BausiHME Ha (DOPMHPOBAHUE U3-
BECTHBIX IIPABOBBIX IOKTPUH XX B.. «IOPUCIIPYACHLMIO WHTE-
pecoB» B I'epmanuu, ropuauyeckuii mparmatusm B CIIIA.

B, MOHOrpadgumn
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15.2.Nonntnko-npasoBoey4deHnel". EnnnHeka

I'eopr Ensunex (1851—1911) — HeMmenkuii ripaBoBe, Te-
OpeTUK JrbepanusMma.

Inoxa. Konen XIX — Havyaimo XX B. B 3amanHoii EBpomne —
Mepuo paccBeTa HayKu TOCYIApCTBEHHOTO TIpaBa.

bBuoepagpua. Pomunca B TeitmennOepre (I'epmanus).
C 1883 r. 661 TIpOdeccopoMm yHUBepcuTeToB B BeHe, bazerne u
Teiimenns0Oepre.

Jloeureckoe ocrnosanue noaumuxko-npagoeozo yuernus. En-
JIMHEK TIPUHAIJICXXUT K YMCIY KIaCCUMKOB HAayKW TOCYIapCTBEH-
Horo mpaBa. OH CTpEeMMJICSI MPENCTaBUTh 3Ty HAyKy KaK HC-
KJTIOYUTETBHO IOPpUANYECKYIO, CBOOOIHYIO OT uiocodpuu,
ucropuu, coumoyornn. Heokantuanus! nooymwmm EnnuHexka
paccMaTpuBaTh IOPUCIIPYACHIIMIO KaK HayKy HOPMAaTHUBHYIO,
M3yYalolllyo MpaBo HE Kak cylllee, a Kak JOJKHOE.

Ocnoenote pabomwr: «OO0Illlee ydyeHUE O TOCYdapCTBe»,
«[1paBa MeHBIIMHCTBa», «KOHCTUTYLIMM, UX MCTOPUSI U 3Hade-
HME B COBpEeMEHHOM IipaBe», «CucremMa CyOBEKTUBHBIX ITyO-
JINYHBIX TIPaB».

Codepycanue noaumuxo-npaeoeozo ywenusa. Teopus npae
yenogeka. EmnmHek — mpencraBUTENb JTMOEPATBHOTO HaIlpaB-
JIEHWSI B TOCyIapcTBOBenecHUM. [lom ero BIMSIHUEM TTPOAOJIKU-
TeJIbHOE OTPMIIAHUE €CTeCTBEHHBIX MPaB B ITyOJIMYHO-ITPABOBOIA
cepe CMEHWJIOCh TIPU3HAHUEM CYIISCTBOBAHUS NYOAUUHBIX
cybsekmusnbix npas. B pabore «CuctemMa CyObEKTMBHBIX ITyO-
JIMYHBIX mpaB» EjynmHeK BIepBBIE paccMOTpes IpodeMy
CYOBEKTUBHBIX IMYOJUYHBIX MpPaB U TPEMIOXKWI UX IOPUAUKO-
JOTMaTUYECKYI0 KilacCU(pUKaIIHIO.

B cTpyktype moboro cyobekTUBHOrO mpasa EjnvHeK Bbloe-
JISIeT 1Ba 2JIeMeHTa: ¢hopmanvubiil (BOJSI) W MamepuanbHblil
(untepec). CoequHuB mpencrapieHue Pycco o Bose Kak 00 oc-
HOBHOM 3JIEMEHTE IpaBa U TpelactaBiecHue MepuHra od vHTe-
pece Kak O CYIIECTBEHHOM B3JiIeMeHTe CyObeKTMBHOTO ITIpaBa,
Ennunex mpusHaBai: «CyObeKTMBHOE IPaBO €CTh IpU3HAHHAS
Y 3allUIIeHHAs] TTPaBOBBIM MOPSIIKOM BOJIeBasi MOIIb YeJloBeKa,
HampaBJieHHas1 Ha KaKoe-JIubo 0Jlaro WM MHTEpeC».

EnnunHex BBIOCHSI OBa BUIA CYOBEKTUBHBIX IIPaB: CYOBEK-
TUBHOE YaCTHOE TPaBO U CyOBEKTUBHOE IMyOJUYHOE IPaBO.

Cybsexmusroe uacmHoe npago — 3TO TIPUTA3aHUE WHIAU-
BUIA K APYIrMM WHIMBUIAM U CIIOCOOHOCTH PACIOPSIKATHCS
STUM MPUTSI3aHUEM.
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Cybsexmusnoe nybauuHoe npago — 3TO TIPUTSI3aHUE WHOU-
BUJA K TOCYIapCTBY Ha IpeIMeT IpeaoCTaBJIcHUs eMy OJar,
KOTOpbIe OH J00BITh caM He MoxeT. CyObeKTHMBHBIE IyOInY-
HBIC TIpaBa B OTJIMYME OT CYyOBEKTUBHBIX YACTHBIX IIPaB HE MO-
TYT OTYYXIAThCSI U HE MOTYT HMKOMY ITlepelaBaThCsl.

Ennunex mpoBen KiaccubUKalUio CyObEeKTUBHBIX MyOJInY-
HBIX TIPaB, B OCHOBE KOTOPOWi JIEXKUT OTHOILIEHUE MEXIy JIMY-
HOCTBIO U TocymapcTBoM. OH BBIICIWI TPU TPYIIIBI IPaB:

* TIOJIMTUYECKHME CBOOOIBI — 3TO IpaBa JUYHOCTU Ha CBO-
0oy OT MPOM3BOJIA CO CTOPOHBI TocygapcTBa (HEIPHUKOCHOBEH-
HOCTb JJMYHOCTH, XUJIUIIA, TTUCEM MHaye, KakK MO IMOCTaHOBJIE-
HHMIO Cyla; cBO0OJa TepenBIKEHMS; CBOOOIAa COBECTH; CBOOOIA
cJIOBa M TIeYaTH; cBoOOoma coOpaHuil 1 Ap.);

* TIpaBa JUYHOCTU Ha TOJIOXUTEJbHbIE NICHCTBUS B €¢ MHTe-
pecax co CTOPOHBI rocymapcTsa (IIpaBO Ha MPaBOBYIO OXpaHy
3aKOHHBIX MHTEPECOB JIUYHOCTU TOCYIApPCTBOM, KOTOPOE IMPeXK-
Jie BCETO BBIPAXXEHO B IPOLIECCYaJIbHOM IIpaBe);

* TIpaBa JUYHOCTH Ha y4yacTHE B YIPaBJIEHUU TOCYIapCTBOM
(130uparenbHBIC IpaBa U 1p.).

CyOBeKTHBHBIC ITyOJIMYHBIC MpaBa, KaK U CYObEKTUBHBIC YacT-
HbIE TIpaBa MoIexXaT CyIeOHOM M aIfMUHMCTPATUBHON 3allluTe.

EnnvHexk BbICTYIIAT IPOTUB IMOCATATENILCTBA HAa CyOBEKTUB-
HbIe MpaBa — OyIb TO IMpaBa eAMHOJWYHbIC WM KOJUIEKTUBHBIE.
MM Oblna HamucaHa crielMajibHasi pabora «IIpaBa MEHBIIWH-
ctBa» (1898), KoTopas mpoHM3aHA uaeeil 0 TOM, YTO HEOTpaHU-
YEeHHOE TOCITOICTBO OOJIBIIMHCTBA €CTh THET U ASCIIOTU3M.

EnnuHek mpoaHanu3upoBai pasiMUHbIC CPEACTBA 3alUThI
MpaB MEHBIIMHCTBA (BO3JAEP>KaHUE OT ITOCEIIeHUsT TTapJlaMeHTa
KaK TMaccuBHasl (popMa CONMPOTUBJICHUS, 3aTATMBaHUE XO/Ia pac-
CMOTpEHUs TapJlaMEHTCKUX JAeJI MyTeM OOCTPYKIIMM KaK aK-
THBHAs (opma conpoTuBIeHUs U np). OcoObBIM CpeaCcTBOM 3a-
IIUTBI MPaB MEHBIIWHCTBA €My MPEICTaBISUIOCh 3aKpeIicHUe
3a MEHBIIMHCTBOM IipaBa BeTo (veto): «IIpu Bcex oOCTOSITENb-
CTBax veto SIBJISIETCSI €AMHCTBEHHBIM CWJIBHBIM OpPYXXHEM, KOTO-
poe MOXeT OBbITh JaHO B PYKM MEHBIIMHCTBY; JaXXe OTKPBITHIM
COTPOTUBJIEHUEM OHO MOXET JOCTUTHYThH JUILIb OTpULIATelb-
HBIX pe3ynbTaToB. Jlaxke Tam, rie BbICIIAs pellaoliasl BJIACThb
MPUHAUICKUT HE TapjaMeHTy, a MOHapXy, — €ro BOJISI He MO-
KET HUYETO M3MEHWUTh B MOCTAHOBJICHUSIX OOJIBIIMHCTBA IMajia-
TBI; OHA MOXET IPEISITCTBOBATh PEIICHUSIM, HO HE MOXET CO-
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3UmaTh. A Tak KakK ¢ KaKIbIM IIPaBOM CBsI3aHa CHJIA, TO W TIO-
MOOHOE TIPaBO Veto MOXKXHO HCITOJIb30BaTh KakK CPENCTBO, C Iie-
JIBIO JOOMTBCS OT OOJBIIMHCTBA TTOJIOXKHUTEBHBIX YCTYIIOK».

Huxkorma paHee He TIpenIIPUHUMAIOCH CUCTEMHOTO HCCIIe-
TOBAHUST TIpaB MEHBIITMHCTBA — B 3TOM OoJbimast 3aciyra Ei-
JIMHEKa.

Ilpaso xak <«npaecmeennwviii munumym». B pabdote EnnuHe-
ka «CollMaabHO-3TUYECKOe 3HAUYE€HUE TpaBa, HEeINpaBibl, HaKa-
3aHMS» TIOXHAT BOIIPOC O COOTHOIIIEHWHU TIpaBa M HPAaBCTBEHHO-
CTH, KOTOPBII HMMEeT KaK TEeOpeTHYecKoe, TaK M OOoJIbInoe
MIpaKTUIeCKOoe 3HAUCHNE.

EnnvHex BHiepBBIe TPEMTOXWI paccMaTpuBaTh IPaBO Kak
YacTh HPABCTBEHHOCTH, KaK STUYECKUI MUHUMYM: «OOBEKTUB-
HO — BTO YCIIOBUSI COXPAaHEHUS OOIIEeCTBa, IOCKOJBKY OHU
3aBHCST OT YEJIOBEUECKOlN BOJM, T.€. existenz-minimum sTudec-
KX HOPM; CYOBEKTMBHO — MWHWMYM HPaBCTBCHHON XXWM3HE-
NMEeSITeIBHOCTH M HPaBCTBEHHOTO HACTPOCHUSI, TPEOYIOITHIACS
OT YWIEHOB OOIIECTBA».

EnmuHex moryckalt, 94To MCTOPUIECKH TPaBO MOXET MPOTH-
BOPEYUTh HPABCTBEHHOCTH, HO 3TO, 10 €r0 MHEHWIO, HE €CTh
MpaBo B COOCTBEHHOM CMbIciie ciioBa: «Takoe MpaBo SIBJsIETCS
TIPaBOM TOJIbKO C (hOPMaTTbHOM CTOPOHBI, a IO GoJee TITyOOKO-
My MaTepuaJbHOMY OCHOBAaHWIO OHO — HEIpaBaa WIW, B JIyd-
IeM cirydae, TpaBoBasi OIIMOKa».

Hyaaucmuueckas meopus eocydapcmeéa. B cBoeil pabote
«O6mee yueHnue o rocymapctBe» (1900) EnnuHek BnepBbie
paccMOTpes TOCYIapcTBO HE TOJBKO C COLIMOJIOTMYECKOMN, HO U
¢ IOpUANYECKON TOYKW 3peHMs. OH IMOCTaBMJI 3amady «CHeTaTh
rocylapCTBO IOPUAUYECKU MBICIMMBIM», paccMaTpuBasi €ro
KaK OOBEKT HAyKW TOCYyTapCTBEHHOTO mpaBa: «lOpummmueckoe
ITO3HAaHWE TOCYIapcTBa MMEET CBOMM ITPEIMETOM ITO3HAHME WC-
XOMSIIMX OT rocyaapcTBa U MpeAHa3HAYeHHBbIX K PeryjvpoBa-
HUIO €T0 YYpPEXACHUN M (YyHKUMI IOPUIMYECKUX HOPM». Tem
camMbiM EjummHEK BHec cBol BKJIam B (DOPMHUPOBAHME IYaTMCTH-
YecKol TeOpHHU TOCyIapCTBa.

Teopusi npasosoeo camooepanuuenus eocyoapcmea. Emm-
HEK pa3paboTayl TEOPHIO O TPABOBOM CaMOOTPAaHWICHUU TOCY-
apCcTBa, CYMTasi, YTO TOCYIAPCTBO CBSA3aHO CO3IaBACMBIM UM
IPaBOM M PSIIOM HOPM MeXIyHapomHoro mpasa. EmmmHek mo-
JIaraji, 4To 3Ta «CBSI3aHHOCTb» MMEEeT MMEHHO ITPaBOBOil, a He
STUYECKUI XapakTep.

He moxer ObITb aOCOMIOTHON HEOTPAaHUYEHHOCTU TOCyIap-
ctBa: «IIpaBo He 3aBUCHUT OT rocyaapcTBa B TaKOH Mepe, YTOOBI
rOCYIapCcTBO MOIJIO OCBOOOIUTH cebsl OT camoro mpasa. B ero
BJIACTU, — KakK B (DaKTUYECKOM, TaK U B IOPUANYECKOM, —
MpUaTh TOT WIM NPYroi XapakTep MpaBOIOpPSAKY, HO HE pe-
IINUTh BOIIPOC O €r0 CYIIECTBOBAHUM».

IOpunnueckuii momxon K M3Y4eHUIO ToCcydapcTBa, IMpeaio-
>xeHHbI EnnmmHekoM, okasajl 60Jbllioe BIMSIHME Ha MHOTHX 3a-
namgHbeIx rocygapctBoBenoB XX B. (I'anc Kemwszen, 2Kopx brop-
10 ¥ 1p.).

BepHyTbCA B kaTanor yuebHMKOB 1 MOHOrpadumn
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Tema 16. NOJINTUHECKUE
1 NPABOBbIE YHEHUSA HA 3ANALE B XX BEKE

16.1. Coumonornyeckaa teopus npasa E. Apnuxa

Eprennii Dpimx (1862—1922) — aBCTpUIACKMI IIpaBO-
Bell, OAMH U3 OCHOBOMNOJIOKHUKOB COLIMOJIOTMU MpaBa KaK HAYKU U
aBTOp KOHIIETIIIMN «CBOOOMHOTO CYIEHCKOTO OTBICKAHUS TIpaBa».

Inoxa. CTpeMUTEILHOE Pa3BUTHE T'PAKIAHCKUX IIPABOBLIX OT-
HOIIIEHWI ¥ OJHOBPEMEHHOE OTCTaBaHME HOPM 3aKOHONATETbCTBA.
DTa cuTyalus Hallula OTpaXeH!e B CO3HAHUU TIPABOBEIOB, KOTO-
pbI€ CTay TOBOPUTH O TMPAHUM «MEPTBBIX TEKCTOB 3aKOHOB».

Buozpagpua. Ponunca B r. YepHosusl. B 1886 1. 3akoHumn
Benckuii yHuBepcUTET, TIe BITOCIEACTBHM €My ObLIa TTPHCBOC-
Ha CTeIleHb JoKTopa IpaBa. HayyHas kaprepa Dpimxa cBs3aHa
C TIperogaBaHMEM PHUMCKOTO M COBPEMEHHOTO TpaxkKIaHCKOTO
IpaBa, YTO OTMPEHETIIIO COAepKaHMEe HEKOTOPBIX €ro padoT:
«MomuanuBoe BojieusbsBiaeHue» (1893), «[lpuHymureabHOe M
HEINpUHYIUTEIbHOE MpaBo B I'paxmaHckoM Kopekce I'epmaHc-
kot umnepun» (1900). MHorue roasl npodeccop Dpaux Obul
cBsi3aH ¢ yHuBepcuteroM ®panna Mocuda B YepHoBLax: ¢
1901 r. — nmexaH ropummdyeckoro ¢akyaprera, a ¢ 1906 10
1914 r. — peKkTOp yHUBEpCUTETA.

Jloeuueckoe ocnoeanue nNOAUMUKO-NPABOBO2O YHeHU.
CmaB mneil uctopudeckoi mkossl npaBa (CaBunbu, Ilyxra),
IITKOJIBI €CTECTBEHHOTO TpaBa U coumoioruu KoHra.

Ocnoensie pabomout: «OCHOBBI COLIMOJIOTUU IpaBa» (1913),
«CB00OIHOE TpaBOHAXOXIEHWE M CBOOOMHAs HayKa IIpaBa»,
«O mpobenax B mpaBe», «HOpuandeckast TOTUKa».

Cooepicanue npagoeoeo yuenus. Coyuonoeus npaga u ee
3adauu. DpINX UCXOAWUI M3 TOrO, YTO IIPaBO — 3TO «OOIe-
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CTBEHHOE SIBJICHUE», a HayKa O TIpaBe TOJDKHA OBITh YacThIO Ha-
ykKu 00 oOiectBe, T.e. couunosioruu: «Coluoyiorusi npaBa —
3TO HayYHOE YYEHME O MpaBe».

YT10o0BI MOHSITH, YTO €CTh IIPAaBO, HY>KHO M3Y4YUTh OOIIECTBO,
IOTOMY UTO <«IIEHTP TSKECTH Pa3BMTHS TIpaBa B Hallle BpeMms,
Kak ¥ BO BCe JIpyrue BpeMeHa, HaXOOWUTCS He B 3aKOHOAATENb-
CTBE, HE B IOPUCHPYACHIIMU WIX CYIONPOU3BOJCTBE, a B CAaMOM
00111ECTBE>.

Colnoiorvst mpasa MO3BOJMUT MPEOA0aeTh HENOCTATKU Y-
I'MX ILKOJ MPaBOBON MBICIIN:

1) ucTropruecKoil IIKOJbI IIpaBa, MPEeACTaBUTEIN KOTOPOi
He pelliajii Borpoca 00 OTrpaHUYEHUU HOBOTO TpaBa OT CTapo-
ro, yX€ He ACHCTBYIOIIETO;

2) LIKOJIbI 10PUANYECKOTO MO3UTUBMU3MA, TIPEACTaBUTENN KO-
TOPOI He paccMaTpUBAIM CBS3b MpaBa ¢ OOIIECTBOM, a JIUIIb
CBSI3b MpaBa C roCyIapCTBOM.

Conyonorus IpaBa MpU3BaHA: «OINPENEIUTh U CUCTEMATH-
3MpOBaTh T€ COCTaBHbIE YAaCTU IpaBa, KOTOPbIE PETYIUPYIOT
OTHOLIEHUS B OOIIECTBE, BbIAEAWUTb M IMOKa3aThb UX OpraHu3a-
LIMOHHYIO MPUPOLY».

«XKueoe npaso». Dpmx — aBTOp KOHLEILMHU <«KHBOTO IIpa-
Ba», T.e. IIpaBa, KOTopoe (paKTUIECKU YyXe HeiCTBYeT B OOlle-
CTBE, BO3HMKAs CIIOHTAHHO U orepexkas MpaBo, MCXOMSIIEE OT
rocynapctBa. OOIIECTBO — 3TO MCTOYHMK pa3BuTHs IpaBa. O0-
LIECTBO MPEACTaBISIeTCS DpAUXy Kak COBOKYMHOCTb Pa3jIMUHbIX
COI030B, KOTOpblE M HaJ0 M3yyaTh couuosioraM mpasa: «OoOiie-
CTBEHHBI COI03 — 3TO OOBEAMHEHME JIIONEl, KOTOphle MpHU3HA-
0T BO B3aMMOOTHOILIEHUSIX APYT C JAPYrOM OIpelesieHHble Mpa-
BWIA TOBEACHMSI M, XOTSI OBl B OOIIEM, CIEOYIOT UM. OTH
MpaBuja MOTYT ObITb Pa3IMUYHBIMA U MOTYT MO-pPa3HOMY Ha3bl-
BaThbCs: MIPABOBbIE HOPMbI, HPABCTBEHHOCTb, PEJIUrHs, OObIUau,
YeCTb, MpaBUja MPUWIAYMS, MpaBuia XOPOLIETo TOHA, MOJa».

ITonartue coro3a (Verband) — KitoueBOe MOHSITHE COLIMOJO-
ruu 1paBa Dpnuxa. OH pasiydyan cor3bl:

* camobbimuble (CEMbsI, PON);

* yeneHanpasaeHHo co3danHvle (PA3TMYHOTO pola TOBaApH-
1IECTBA, XO3UCTBEHHbIE COIO3bl, KOPHOPAILIMU, MOJUTUIECKUE
MapTuu, TOCYIapcTBO U Ip.).

Kaxnplii oOIIeCTBEHHBIM COI03 MMEET CBOU OpeaHU3auu-
OHHble HOpMbI — «O0LIECTBEHHOE TTpaBo». YTOOBI MOHSTD Ak~
CTBYyIOLLlE€ MpPaBO, HAAO M3YYUTb 3TU HOPMBbI, 0OecrieunBalo-
1€ BHYTPEHHUI MOPSJIOK B pa3MyHbIX coto3ax. OpraHuzaim-
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OHHBIE HOPMBI TIPEICTABISIOT COOOM Mpaso nepeoeo nopaodka.
B cuny Toro, 4to 3TO MpaBO BCerda MPUMEHSETCS Ha Ieie
JIaxe «B KaKOM-HHOYIb MaJeHbKOM COM03e, Haxe 0e3 BCSIKOI
CJIOBECHOM (DOPMYIUPOBKM», DPJIUX TaKKe Ha3bIBaJl €TI0 <«JiCl-
6bim npasom». «XKuBoe TpaBo, — Jejajl BBIBOI DpJIHX, — €CTh
BHYTPEHHMI1 PacITOpsIOK YEJIOBEYECKUX COI30B». DTO MpaBo:

—> COCTaBJIsIeT OCHOBHOM MacCUB TpaBa;

—> Bceraa B COCTOSTHUU 3BOJIONUHY, OBICTPO OTpaXkaeT MHTe-
pPECHI, MOTPeOHOCTH OOINECTBEHHBIX COIO30B.

Dpaux, 3aHUMasiChb HAy4YHOW M TIPEIIOJaBaTeIbCKOM Iesi-
TEJbHOCTHIO B YepHOBUIIKOM YHUBEPCUTETE, PACIIOIOXEHHOM
Ha TeppuTOpur BYKOBWHBI, CTal M3y4aTh «KHBOE IPaBO» pa3-
JIMYHBIX HapOMHOCTEM, KOTOpBIC ee Hacesuin. Kcmonb3ys Me-
TOI BKJIFOUCHHOTO HAOJIONCHUSI, OH IPHILNET K BBIBOAY O TOM,
YTO LIbITAHE, apMSAHE, HEMUBI U APYTUE HAPOAHOCTU ByKOBHMHBI
COOJTIONAIOT B IPABOBBIX OTHOIICHHUSIX MMOBCEIHEBHON KM3HU
COBEpIICHHO WHBIE HOPMBI, HEXEJIW HOPMBI aBCTPUIICKOTO
rpaXIaHCKOTO TpaBa, KOTOpble (hOpPMaTbHO Ha HHMX PacCIpOCT-
paHsutch. McImonb3yst MeTon oIpoca HaceJdeHUsI, DpJIux ycTa-
HOBWJI, YTO MOAbKO 00HA Mpemb HOPM aBCTPUICKOTO TpaskaaH-
CKOTO KOjIeKca JEWCTBYIOT Ha MpaKTHKE.

K npasy emopoeo nopsioka Dpavx OTHOCWJ TMPaBO IOPUCTOB
(HaydyHOe U cyleOHOe MPaBO) U 3aKOHOJATEIBCTBO, KOTOPHIE HE
PEeryJIupyloT caMy XWU3Hb, a MpeaHa3HauYeHbl JIMIIb OXPaHSTh
MpaBo TEePBOro MopsiaKa M pa3peniaTb CIIOPHbIE BOMPOCHL. DTO
MpaBo DpauX HasblBal «MpaBoOM pellieHuli». [IpaBo BTOporo
MopsiiKa co3faeTcsl AesATeIbHOCThIO IOPUCTOB U TOCYdapCTBa:
«YTOJI0BHOE TPaBO, MPOIECCYyaibHOE MPaBO U MOJUIENCKOe
colepXar UCKJIIOUUTEILHO HOPMbI BTOPOTO MOPSIAKA».

[IpoTrBoOMOCTaBIISAS TIPaBO MEPBOTO MOPSIIKA MPaBy BTOPOTO
TopsiiKa, DpiuX cleliay psili BBIBOIOB.

+ [lpaBo LIEIMKOM He COAEPXKMTCS B TEKCTaX 3aKOHOB, TaK
KaK CYIIECTBYeT MHOXECTBO IPABOBBIX HOPM B paMKax KOPITO-
paluM, CEMBU U Ip., KOTOPBIe deiicmgyiom, HO He HAaXOIAT CBO-
€ro IOPUINYECKOro BBIpaXKEHUs B 3aKOHAX TOCYIapCTBa.

+ CymiecTByeT pa3pblB MEXIY IIPaBOM, BBIPAKEHHOM B 3aKO-
HE, U «<KHUBBIM INpaBoM»: «KHBoe MpaBO OTIMYAETCS OT CYXUX
reponi(OB 3aKOHA TaK XKe, KaK IMOTOK OT 3aCTOMHOrO Mpymar;
«OJIHAKO BO BCE BpeMEHa HU IPaBOBBIC HOPMBI, HU IIPaBOBBIC
MTOJIOXEHUSI ¥ HUKAaKWe KOICKChI He MOIIM PAaCKPHITh ACHCTBU-
TEJbHOCTh CYIICCTBYIOIIETO IOPSIKA BHYTPU OIPEIEICHHOTO
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cow3a. HecMoTpsi Ha TOT XXe caMblif TEKCT 3aKOHa, €1Ba Ju
MMEIOTCSl ABEe OAMHAKOBbBIE CEMbM, OOLIMHBI, (PaOpUKU U T.I.».

* Wcropuuecku nepsuuno NpaBo MEpPBOro Mopsiika, T.e. opra-
HU3allMOHHbIE HOPMBI, a He MpaBo pellleHuit: «B Hapoae Bo3HU-
KalT OTAEJbHbIE TPAaBOOTHOIICHUS: KOPIMOpAlUUA U JApyTHe
00beIMHEHHUSI, CEMEHbIE OTHOILIEHUS, COOCTBEHHOCTh U ApYIve
WMYIIIECTBEHHbIE MpaBa, JOTOBOPHI, MPaBO HAaCJIEIOBaAHUS...
Ilpexne Bcero Ha OCHOBE 3TUX OTHOIIEHUN BO3HUKAIOT MPAaBO-
BbI€ TIOJIOXKEHUST Yepe3 IOPUCTIPYACHIINI0 U 3aKOHONATEIbCTBOY.

CHavajia TOSIBUJIUCH Pa3IMYHble MHCTUTYThI OOIECTBA —
CeMbs1, JOTOBOPBI, HACIENOBAHUE, TOCYAAPCTBO, U JIUIIb 3aTEM
MOSIBUJIOCh 3aKOHOAATEIhCTBO O CEMbE, NTOTOBOpax, 3aBella-
HUU, TOCyIapCTBe:

CeMbsI — > CeMeiTHOE IIPaBo;

JIOrOBOPBI —> JOTOBOPHOE IIPAaBO;

Hac/IeIoBaHUE MMYILIECTBA -> 3aKOH O 3aBelaHUM MMYIICCTBA;

rocygapcTBO —> KOHCTUTYLIMOHHOE IIPaBo.

Dpiaux BbIBEN MPaBO 32 PAaMKU TOCYAAPCTBEHHOIO HOPMO-
TBOpYECTBA, IIUPOKO TpakTys MnpaBo. [IpaBo — 3T10:

—> «COBOKYITHOCTb TTPaBWJI YEJI0OBEUECKOTO TTOBEIACHUSI»;

—> «BCEOOIIMI PETyISTOP MOBEACHUS JIIOACH».

«C80600H0€ OMbICKAHUe npasa cyovimu». AHATU3UPYS TTPO-
OyieMy peanu3aluy Mpapa, DpiauX MPUAAET OONBIIOE 3HAYECHUE
«CBOOOTHOMY OTHICKAHWIO» MpaBa cyabsMu. OH CYMTAET, 4TO Cy-
IIbA JIOJDKHBI PYKOBOJICTBOBATHCSI HE TOJMBKO MaJOMOJBWXKHBIMU
MpeaNnUCaHUSIMUA 3aKOHA, HO U «KUBBIM MPaBOM» CO1030B: «[ e
Cyl JOJDKEH B3SITh HOPMBI I perneHus aena? Jlobas Takas
HOpPMa OCHOBBIBAE€TCSl TIPEXE BCEro Ha BHYTPEHHEM MOpSIKeE,
YCTaHOBJIEHHOM B JAHHOM COIO3€, T.€. Ha TeX MPaBOBbIX (haKTax,
KOTOPbIMU OOYCJIOBJIEH 3TOT MOPSIIOK... Bce 3T npaBoBbie (ak-
ThI JOJDKHBI JIeYb B OCHOBY PELIEHUST TAKUMU, KAKUMU OHU CJIO-
KUJTMCh B TAHHOM COIO3€ JIO BOBHUKHOBEHHUS CITOPa».

Dpaux He OTpUIIaeT, YTO HOPMA JIJISl PEILIEHUsT Criopa MOXET
ObITh HalificHa ¢ 3akoHe. Ho cuuTtaet, 4to 3TO Cilydyaercsl pel-
KO, TaK KakK IpaBOBble MpPENNMUCcaHusl 3aKOHOB OYeHb OBICTPO
OTCTalOT OT JMHAMUKHU KU3HU.

Dpavx MpU3HABAI 3a CYIbSIMU TBOPUYECKYIO POJIb B OTHICKA-
Huu npasa. [IpoaHanu3upoBaB AESITEILHOCTh MEPBBIX CyIeH
BepxosHoro cynma CIHA (Mapmana, XonmMca), OH OpUIIesT K
BBIBOLY, UTO B OTIPABJIEHUU TIPABOCYIUS Peularouyio pons ue-
paem c80000HOe CA080 8bICOKOOOPA308AHHBIX HOPUCMOE, & HE
«MepTBbIe Maparpadnl» 3aKOHa.
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E. Opanx — aBTOp KOHIIEMIIMU «CBOOOJHOIO CyIeiHCKOTo
OTbICKaHMS TipaBa». OHa Obla pa3paboTaHa B CBA3U ¢ MpoOJe-
MOI TpeomoJeHus Mpo0eoB B MpaBe. DpJuX Mpeaiarai Cylb-
SIM 3aMEHUTDH JIOTUYECKYIO JEeOYKILIMIO, OCHOBAHHYIO Ha TEKCTe
HOpMBbI (TIPUHIUT «IOPUCTIPYACHIUN TTOHSATUI»), WHAYKIHUEN,
OCHOBAaHHOM Ha COIUANbHBIX JAHHBIX 1 WHTYUTUBHOM UYYyBCTBE
CIIPaBEIJINBOCTH.

IMepBast MUpoBasg BoiiHa MoOMellana pacpoCcTpaHeHUO (GyH-
IaMeHTaJIbHOR paboThl Dpimxa «OCHOBBLI COLIMOJIOIMU IIpaBa».
BnepBrie oHa Oblia mepeBeeHa Ha aHIIMACKUIA s3bIK B 1933 T.
M BBHIIUIA B CBET C MPEIUCIOBUEM aMEPUKAHCKOIO IpaBoBeIa
Pocko Ilaynnma, momyunB npusHanue B CIIIA (coumonormyec-
Kasl IOpUCIIPYACHIIS, peaucThYecKas IIKoJa MpaBa).

Dpaux okazajl BIMSHHE Ha (hpaHIy3cKoro mpaboBena 2Kop-
xa l'ypBuya (monroe Bpemsl KUBIIEro B Poccuu), KOTOpPBI
pa3BUJI UAEU MPABOBOTO ILIIOPATM3MA.

16.2. MNonuTnko-npaBoBas Teopus
connpapuama JleoHa [iorn

Jleon Mrorm (1859—1928) — ¢dpaHIy3cKUii COLIMOJIOT,
npodeccop mpaBa yHUBepcuTeTa I. bopmo, mpeacraBuTesb mo-
JIMTUKO-TIPABOBOIO YYEHMS COJIMIApU3Ma.

Anoxa. B Havane XX B. HAMeTWIach TEHIECHIIMS K COJMKe-
HUIO TTOHAYajJdy Pe3KO IMPOTUBOCTOSIIMX MEXIy c0o00il mpaBo-
BBIX MIEOJIOTMN TpaxXmaHCKOTro oOmiecTBa. Psam OypxXya3HbIX
TEOPETUKOB 00OCHOBBIBAET MPeoOpa3oBaHNE COBPEMEHHOIO MM
IpaBa M TOCydapcTBa B JIyxe HMAEH «COIMAaIU3allui COOCTBEH-
HOCTH» U <«COLMAIBHOM COJMIAPHOCTH», COIVIACYIOIIEH MHTe-
pechbl pa3HBIX KJIacCOB I'PaXkIaHCKOro OOIIeCTBa.

buoepagpua. Ponuncsa B JIubypHe 6mm3 r. bopmo, B cembe
opucta. C 1886 r. M 10 KOHLIA CBOEM XM3HM IpeIofaBajl Ha
opuarnIeckoM ¢akyiabpreTe B . bopno, ogHOM M3 M3BECTHBIX
YHUBEPCUTETCKUX LIeHTpOB DpaHLINN.

Jloeuueckum ocHogaHuem nNOAUMUKO-NPABOB020 YHEeHUS.
Jorn nociyxumm uaen Oriocrta Konra (1798—1857), ocHo-
BaTeNIsI COLIMOJIOTMM KaK HAayKd, aBTOpa IOHSITHS «COJMIap-
HOCThb»; Dvmus ropkreiima (1858—1917), KoTophIil cunuTai
0o0IlIECTBEHHOE pa3lelieHre Tpyda OCHOBOM COJMIAPHOCTH
MEXIy KJIacCaMMu.

JI. [Jrorn He mpu3HaABall TEOPUID «HAYYHOTO COLMATM3MAa»
Mapkca. [oru cuuran, 4To:

—> «y4eHne o 0oprde KIIacCOB €CTh OTBpPATUTEIbHAST JTOKT-
pUHa»;

—> «Mbl HE UEM K YHMUYTOXEHMIO OJHOTO Kjacca IpyruMm, a
HampoOTUB, K PEXXUMY KOOpAWHALIMM U UEPAPXUU KJIACCOB».

Ocnoenute pabomot: «I'ocynapcTBo, 00BbEKTUBHOE IIPaBO U
TMO3UTHUBHBIN 3aKoH», «Kypc KOHCTUTYIIMOHHOTO TIpaBa».

Codepycanue noaumurko-npasoeozo ywenus. Paxm coau-
daprocmu u Hopma coaudaprocmu. VHINBUIBI — 3TO COLIM-
aJIbHBIE CYILECTBA, OHU CBSI3aHbI MEXIy COOOM B CUJTy OOIIHO-
CTU TIOTpeOHOCTe M obOlIecCTBEHHOTO pa3aeieHus Tpyaa. U
MOTOMY OOBEKTUBHBIM CTaHOBUTCS pakm coaudaprocmu. Co-
JIMIAPHOCTh — 3TO 3aKOH (PYHKIIMOHWPOBAHMS OOIIECTBA.

daxT cosmIapHOCTY HAaYMHAET OCO3HABATLCS JIIOIABMU U I10-
POXIAET COLUAIBHYIO HOPMY — HOPMY COAUOAPHOCMIL.

Hopma convpmapHOCTM — 3TO He HOpMa MoOpajiv, a hpaso-
8as HOpma, TIOCKOJIbKY OHAa KacaeTCs TOJbKO BHEIIHUX IMPOSB-
JIeHU# 4enoBeuecKoil BoJiM. Hopma coaumapHOCTU CTOUT 8biuie
eocydapcmea WM NO3UMUBHO20 3AKOHOO0AMeNbCcmaed, KOTOPBIe
JIMIIOG CITYKaT I e OCYIIECTBIIEHWSI. DTa HOpMa MpaBa W3-
MEHYMBa, KaK U caMo 4eJioBeuecKoe OOIIEeCTBO.

CwMmbIca 3TOit mpaBoBOi HOpMEI: «Hopma TipaBa Bo3jaraer
Ha Bcex 00s3aHHOCTM HE JejaTh HUYEro, 4TO MPOTUBOPEUYUT
001IECTBEHHOW CONMUAAPHOCTUM U AeJaTb BCE ST Pa3BUTUS
3TOI COJMUAAPHOCTHU».

IIpoexm nozumueHoli opeanuzayuu ooujecmaa. J{roru npem-
rnoJjiaraeT co3laHue HOBOIO OOLIECTBEHHOIO M IOJUTHUYECKOIO
CTpOSI HA OCHOBE:

-> NMpU3HaHUS 32 UHAUBUIAMU TOJBKO COLIMATbHBIX 00sI3aH-
HOCTEM;

—> OTpULIAHUS 32 UHAUBUAAMU CYObeKTUBHbBIX ITPaB.

WupuBun npeacrasisgercsa Jdioru:

—> JIUIIb «COCTAaBHON KJIETOUKOM COLMAIbHOTO OpraHu3Ma»;

—> «HE€ 1IeNbl0, a TOJBKO CPEACTBOM».

JIloru BUAMT CMBICI CYLIECTBOBAHUS KaXXAOro MHAWBHUIA
«TOJILKO B BBIMTOJJHEHWM U3BECTHOM pabOTHI B JeJjie COLUaIbHO-
r0 CTPOUTEIbCTBA».

I1pu HOBOM pekUMe:

—>ucue3aeT MOHITUE COOCTBEHHOCTU KaK CyOBEKTUBHOTO
npaBa UHIUBUIOB;

—> MOpaBO COOCTBEHHOCTM IepecTaeT ObITh aOCOJIOTHBLIM
npaBoMm;
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—> COOCTBEHHOCTh JTOJIKHA MCIIOJb30BaThCs JTUIIb JJIST TIOM-
Jep>KaHUsl 00ILeCTBEHHOU COMIMIAPHOCTA M TOJBKO B 3THX TIpe-
JlelaxX OHa 3alUILNAETCsS TOCydapCTBOM;

-> COOCTBEHHOCTh pacCMaTpuBaeTCs KakK COLMaIbHast (DyHK-
LIS «KAITUTAJTUCT-COOCTBEHHUK MCIOJHSIET OCOOCHHYIO COLM-
aJTbHYI0 (PYHKITWIO»

—> «KaNUTAIMCTUIECKOMY KJIacCy OTBOOUTCSI 0CO0ast poJib: CO-
OMpaTh KanuTallbl M OTIABATh X B PACTIOPSDKENe MPeaIpUsITUiA.

JI1oTM BBICTYIIUJ TEOPETHMKOM «COLIMATU3aLUU» COOCTBEH-
HOCTH: 4YacCTHasi COOCTBEHHOCTb — 3TO COYUAAbHAS 00A3aH-
Hocmb, OCYIIECTBIIsieMass B MHTepecax oOIiuero oJjara.

Teopus eocydapcmea. Ilom rocymapctBom /[liorn IOHMMAaN
«HE JIUI0, OTJIUYHOE OT UHIWBUAOB, HO JIUIIb MPOSIBICHUE WUH-
IUBUAYaTbHOM BOJM TIpaBUTeNeii». [lpaBUTean rocymapcrBa —
JIMIIb «4acTh OOIIECTBEHHOIO OpraHM3Ma», OHU <«UIPAlOT COO-
CTBEHHYIO POJIb B Pa3leIeHUM Tpylaa (JOJDKHBI OPraHMW30BaTh
ompele/ieHHbIe CIYXObl, 00eCIeYnTh HEMPEPBIBHYIO UX Aes-
TEJIbHOCTh U KOHTPOJUPOBATh UX IECUCTBUS )».

Bynyiiemy o011iecTBy OyZIeT COOTBETCTBOBATb HO8As (hopma
eocyoapcmea, He TIOXOXash HU Ha OOHY M3 BCEX MCTOPUYECKHU
MPEeAIIeCTBOBABIIMX (PUMCKasi, KOPOJIeBCKasl, IKOOMHCKasl, Ha-
MOJICOHOBCKAsI, KOJUIEKTUBUCTCKasI). ['ocymapcTBo B JIvlle CBOMX
MpaBUTeNIel OyIeT He KOMaHAOBaTh OOIIECCTBOM, a CIYXXUTb €MY.

HoBas ¢opma rocymapctsa, Gosiee 371acTMUHAs WM TyMaHHas,
00eCITeYnT COLMATbHYIO COMMAAPHOCTh. DTO Takas ¢opma rocy-
JIapcTBa, MPY KOTOPO HAMOOJIbINAsT CUjla OyaeT TTpUHAIUICKATh He
KaKOMY-TO TIPMBWJISTMPOBAHHOMY KJlaccy, a NEWCTBUTEIbHOMY
OOJBIIMHCTBY U3 TIPEACTABUTENICH BCEX KJIACCOB M BCEX TMAPTHIA:
«[ocrmoacTBO Kitacca TOJDKHO TIPEKPATUTBhCS: Mbl OTPHMIIAEM TOC-
MOJICTBO KakK IMPOJIETAPCKOro, TaK M Oyp:Kya3HOTo KJiaccas.

[lpu coxpaHeHWM NBYXMMAJaTHOW CTPYKTYPHI IapiaMeHTa
(mayjara mermyTatoB M ceHaT) JIIOrM MpeIIOXKUI OTKAa3aThCs OT
BCEOOIIETO «MHIWBUIYATUCTUUECKOTrO» M30UPATEIbHOTO MpaBa
U 3aMEHUTh €r0 «OPTaHWYECKNUM» TPOTIOPIIMOHAIBHBIM TIpe/I-
CTaBUTEIbCTBOM :

—> Tajara IenyTaToB OyIeT MpeacTaBUTEIbLCTBOM BCEX CY-
LIECTBYIOLIUX TapTHii;

—> ceHar OyJeT NpeACTaBUTEIbCTBOM BCeX MPOheCcCUOHATb-
HbBIX OpraHu3aluii (CMHANKATOB).

Ha ocHoBe cuHIMKaTOB mnepeycrpanBaetcsl ooiectBo. CUH-
IIUKAThl OOBEIUHSIOTCS B (hefepalvio, 4To HeU30eXKHO TprBe-
IIeT K JeleHTpalu3aluy MOJIUTUIEeCKOM BiacTu. Brmacte pac-

MpEeAESIUTCS MEXAY CHUHAUKATAMH, KOTOPbIC OYIyT BBINOJIHSTH
pasMYHble COLMATBHO-3KOHOMMUYECKUE U TIOJIMTHUECKUE 3a/1a-
Yy, a JAeSTeJIbHOCTb MPAaBUTEILCTBA CBEAETCS JIUIIbL K KOHTPO-
o 1 Hangzopy. B wactHocTH, [iorm cumran: «He mmeercs mpe-
MMSITCTBUI K TOMY, YTOOBI JEHACTBUS MOJULIUKM OCYIIECTBIISLIUCH
YACTHBIMU aCCOLMALIUSIMUA, U TaK MHOTAA ObIBAJIO».

Teopus 3axona. Colmoyorndyeckoe MoHNMaHue 3akoHa: «Mc-
THHA — B TOM, YTO 3aKOH €CTb BbIpaXX€HUE He OOIleil BOJU, KO-
TOPOI He CYILIECTBYET, U HE BOJIM TOCYIApCTBa, KOTOPOIl TakxkKe
HET, a BOJIM HECKOJIBKUX TOJIOCYIOIINX YeJIOBeK». [IpuMeHUTEIb-
HO K ®paHILIMK TOTO BPEMEHU 3aKOH MpeacTaBiisics Jroru Beipa-
xkenneM Bomm 350 memyratoB m 200 ceHATOpOB.

Ceé53b 3aK0HA ¢ HOpMOIL coaudapHocmu. J11OTW cUUTAJI, UTO
MPpY TIOMOILIY 3aKOHOB (hOPMYJIMPYETCS HOPMa COJTUAAPHOCTU U
MMPUHUMAIOTCSI MEPhI K €€ UCTIOJIHEHUIO.

Ilpobnema obs3amenvHocmu 3akona. 3aKOH SIBJISIETCS 3aKO-
HOM JIMIIIb TOTJA, KOTJAa OH COOTBETCTBYET COLIMAIIBHON COJIU-
IIAPHOCTH: <«3aKOH IIOJy4aeT CBOIO 00sI3aTelIbHYI0O CUJIY He B
BOJIC BJIACTBYIOILIMX, 2 B CBOEM COOTBETCTBUU COLMATIBLHOI CO-
JINIAPHOCTU».

IMo mHeHmto [forv, 3aKOHBI O 3IPaBOOXPAaHEHWH, COLIMAIb-
HOM O0€CIeYeHNU, OXpaHe Tpyla COOTBETCTBYIOT HOPME COJIv-
JAPHOCTU U CBUAETEIbCTBYIOT O COLIMAIM3ALIMU TIpaBa.

B XX B. mmes «commanm3alun» COOCTBEHHOCTHM Halljia
CBOE OTpaXkKeHHE B KOHCTUTYLMSIX psiga CTpaH:

* Koncrturymuu I'epmanun 1919 r;

* Koncruryuuu Anonun 1947 r;

* OcHoBHOM 3akoHe OPI' 1949 r.

HMpes CUHOIMKATMCTCKOTO MPEACTABUTEILCTBA SIBJISETCS
OPUTHMHAJIBHOM, HO OHA HE MOJyYMJIa IIMPOKOTo pacrpocTpa-
HEHMs W3-3a TPYAHOCTM COBMELICHUS NpPO(heCCHOHATBLHOIO
MPEACTABUTEIbCTBA ¢ TPAAULIMOHHBIMU WHCTUTYTAMU TIPECTa-
BUTEJILHOM JEMOKpaTUH.

IMpaBoBbie B3rIsinbl diory okaszalu BIMSHHE Ha JajbHEM-
1Iee pa3BUTHE COLMOJIOTUYECKUX TEOPHIl TIpaBa.

16.3. Ncmxonormnyeckas Teopms npaea
J1.W. MeTpaxunukoro

JleB Uocucdosua Ilerpaxunkumii (1867—1931) — pyc-
CKO-TIOJTECKUI TIPaBOBEM, MOJUTUICCKUN nesitenb. Co3mareisb
TICUXOJIOTUYECKOMN («3IMOIIMOHALHOM») TEOPUH TIpaBa.
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Anoxa. XX B. xapakrtepusyeTcs pactymeil nuddepeHmma-
OMeN IOPUINYECKOM HAyKM, CBI3aHHOM CO ClleuraiM3aluen
MpaBoOBBIX McchenoBaHuii. C pa3BUTUEM IICMXOJOTUM KaK Ha-
VKU TIPOMCXOIUT OOHOBJICHME OOIIEH TEOpUHX MpaBa M rocyaap-
ctBa. Illkona 1opuanyeckoro MO3UTUBU3MA U COIIMOJIOTHYECKAs
IIIKOJIa TIpaBa Y€ He MOIYT IOMWHHPOBaThb B IIPaBOBEICHUU
Hayajma XX B.

buoepagus. Pomuncsa B 1867 r. B pomoBoM momecTbe Koi-
noHTaeBo Butebckoit rydepuum. CBoro yueby B KmeBckoMm
yHuBepcuteTe IleTpaXuiikuii HaYMHAI Ha MEIUIIMHCKOM a-
KyJbTETE, M 3TO BIIOCJIEACTBUU CKa3aJoCh Ha €ro IOpUInvec-
Kux ucciaenoBaHusx. Ilepeiins Ha opuamdecKuili QakyabTeT 1
OKOHYMB ero, IleTpaxuukuii 3aTeM crtaxupoBajicsa B ['epma-
Huu, rme B 1892 r. 3alIMTHII MarucTepcKyr AMCCEPTAIMIO.
Brin ogHUM U3 co3mareneil ¥ TUAEPOB MapTUX KaaeTOB U JEITy-
TatoM OT 3Toii mapTuu B | T'ocymapcTBeHHOi#1 myme. YdacTBo-
BaJI B TIOJATOTOBKE 3aKOHOIIPOEKTOB O 3e€MeJbHOU pedopmMme,
mpaBax JUYHOCTHU, KEHCKOM M HaIlMOHAJbHOM pPaBHOIIPAaBUM.
IlepBass MupoBasi BoitHa, ABE PEBOJIOIUM YAPYYalOIIe MOAei-
crBoBasiM Ha [lerpaxkwuiikoro. B 1921 r. oH mpUHSUT MOIbCKOE
rpaXkIaHCTBO, BO3IIaBWI Kadenpy colmosiorud B BapimaBckom
yHuBepcurete. Boennsnit mepesopor 0. INuncynackoro B 1926 T,
MpUBEAIINKA K (PAaKTMIECKOMY MPEKpaIlleHUIO NesSTeJIbHOCTH
nmapjamMeHTa M MOJUTUYeCKuX Iaptuii B Ilojble, yxyammn co-
crosgaue Ilerpaxuiikoro. B 1931 r. oH mokoH4YMI ¢ cO0OIA.

Jloecuueckoe ochosanue noAUMUKO-NPasosozo yuerus. Bo
BpeMeHa [leTpaXMIIKOro TrocroACTBYIOIIMMU BO33pESHUSIMM Ha
MpaBo OBLIN: IOPUAUKO-IOIMATUYECKOE U COLIMOJIOIMYECKOE.
IMeTpaXXUUKUi MPeAIOXKWI TICUXOJIOTMYeCKOe BO33peHUE Ha
mmpaBo. B ocHOBe ero Teopuu mpapa jexaT UIeH eCTeCTBEHHOTO
MpaBa, MpeJOMIICHHbIE Yepe3 MCUXOJoTnYecKyo Hayky XIX B.

OcnosHole pabomel: «BBemeHne B M3ydeHWE MpaBa M HPaB-
cTBeHHOCTH. OCHOBBI BMOLIMOHAIBHON TICUXOJIOTUN», «Teopust
MpaBa ¥ rocyaapcTBa B CBS3U C TEOpUE HPABCTBEHHOCTU».

Codeporcarue noAUMUKO-NPasosoeo yueuus. IleTpaxuil-
KU yrpeKaJl COBpEMEHHYIO eMy IOpPUINYECKYIO0 HayKy B HaWB-
HO-TIPOEKIIMOHHOM TOUYKe 3peHUs, T.e. B IOMCKE IIpaBa BO
BHeltHeM mMupe. OH moJjiaraji, 4To MpaBo 3aKJIIOUEHO B TICUXUKE
WHAVWBUAA, a HE «[Ie-TO B MPOCTPAHCTBE, Hal WU MEXIY
JTIIOIbMU».

Yro ke mns IleTpaxkmiikoro IpencTaBlisieT COOOM ITCMXWKA
vHIUBUAA?

Tabnuya 16.1
JnemMeHTbI NCUXUKK YeoBeKa

Hazsanue | Xapaxkrepuctuka

CosHanue | OQHOCTOPOHHE NACCHBHBIE 3TEMEHTHI
YyscTBO

Bons Onn OCTOPOHHE AKTHBHBIHA MEMEHT

DMouus IIByCTOpOHHHFI [ACCHBHO-aKTHBHBIA 3NIeMEHT

KmoueBbiM s51eMeHTOM Teopur [leTpakKULIKOTo SIBISETCS
TIOHATHE «IMOUUS>.

IMerpaxunkuii mucan: «Mbl TiepeXXrBaeM €XXeIHEBHO MHOTHE
TBICSTIM 3MOLMI». OOHM SMOLIMKM OH Ha3bIBaJl KU3HeOOeCIeun-
BaIOIIMMU 3MOLMSIMM (KaXma, TOJIOA, COH W Ap.), ApyTue —
STUYECKUMU SMOIMsIMA. UMeHHO GJaromapsi STHYECKUM 3MOLIM-
SIM 4eJIOBEK U TIPOSIBIIIET ceOs1 KaK COUUANbHOE CYUlecmao.

DTHnueckasi SMOLIMS — 3TO BHYTPEHHEE TMOBeIeHNE WHIUBU-
J1a, KOTOpOe BCErla HampaBJieHO Ha Opyrux joneid. [Terpaxwui-
KU BBIACIW IBa BUOA STUYECKUX DSMOIIUIA:

1) Hpascmeenuvle 3moyuy — TIEPEKUBAHMS TOJIBKO HAIIETO
JIOJITa TI0 OTHOLIECHUIO K IPYTrAM, O€3 MPU3HAHUS 334 IPYTUMU
npaBa TpeOOBAaTh MCIIOJHEHUs 3TOTO A0Jra (Bbl He MpPHU3HAETE
3a HUIIUMM TIpaBa TpeOOBaTh OT BaC MOAAYM MUJIOCTHIHU);

2) npasogvie moyuyu — TIEPEXKUBAHUS HAIIIEro IOJra IO OT-
HOILIEHMIO K APYTrUM, C TIpU3HAHUEM 3a APYTMMU TpaBa Tpebo-
BaTh MCIIOJHEHUS 3TOTO Aojra (paboTodareib MpU3HAET 3a pa-
0oYMMM IIpaBO TPeOOBaTh OILIATHI WX TPYAA).

ODTUM ABYM BHIAM SMOLIMI COOTBETCTBYIOT IpPEACTABICHUS
0 JIBYX BHIAX HOPM:

1) «<HOpPMBI TIEPBOrO POJA, OJHOCTOPOHHE 00s3aTeIbHbBIE,
OecrnpuTS3aTeIbHbIC, YUCTO MMIIEPATUBHBIE HOPMBI, MbI OyaeM
Ha3bIBATh HPAGCMEEHHbIMU HOPMAMIU;

2) HOpMBI BTOPOTO pojJa, 00sI3aTeJIbHO-MPUTSI3aTEIbHbBIE,
UMIIepaTUBHO-aTPUOYTUBHBIE HOPMBI, MBI OyleM Ha3bIBaTh
NpasosviMu WIN HPUOUHECKUMU HOPMAMU».

Hrak, mncuxonornueckoe moHsTHe mpasBa [leTpaXkuKoOro
MOXHO chOpPMYIUPOBaTh CAEAYIOIIMM 00pa3oM: Hpago — 3TO
COBOKYITHOCTb TICMXWYECKUX TIEPeKUBAHUI 10JITa U 00S13aHHO-
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CTel, KOTOpble MMEIOT HMMIIepaTUBHO-aTPUOYTUBHBIN (TIOBEIM-
TEJIbHO-TIPUTS3aTeNIbHBIN) XapakTep'.

Kraccugpurkayuu npasa.

1. IIpaBo MHTYUTUBHOE U TPABO MO3UTUBHOE.

Hnmyumuenoe mpaBo — 3TO COBOKYIMHOCTb HMIIEPAaTUBHO-
aTpUOYTUBHBIX MEPEeXVMBAHUU WHAMBUAOB, KOTOpPbIE BO3HMKAa-
0T 6e3 6o3delicmeus TIpeAIIMCAHWI 3aKOHOB M oObidacB. Iler-
PAXMLKUI OLIEHWBAeT MHTYUTHMBHOE IIPaBO OYEHb BbICOKO:

—> BTO NEPBUYHBINA U OIPEeBHEUIINIA BUI MpaBa;

—> 3TO OYEHb yJayHasi MPUCIIOCOOUTEbHAS peaKlysl, KOTO-
pas MO3BOJIMJIA YEJIOBEUYECKOMY OOIIECTBY BbIKUTB;

—> 3TO0 UHAMBUIYaAJbHO-Pa3HOOOpPa3HOE IPaBO, COCTaB JIMUC-
MO3ULUIA KOTOPOTO «OMNpeaesieTcsl WHIWBUIAYaJbHBIMU YCJIO-
BUSIMU U OOCTOSITEJIbCTBAMM KM3HU KaxKAOTO, €ro XapaKTepoM,
BOCIIMTaHUEM, OOpa30BaHMEM, COLMAJIbLHBIM IOJOXEHUEM,
MpohecCUOHATbHBIMU 3aHITUSMMW»; OHO «CO00pa3yercsl ¢ KOH-
KPETHBIMU, WHIWBUAYAJIbHBIMU OOCTOSITEILCTBAMU JTAHHOTO
cllyyasi»; «pa3BMBAeTCsl 3aKOHOMEPHO U IOCTENeHHO, He IOJI-
Bep:KeHO (DMKCHPOBAHUIO M OKAMEHEHWIO W HE 3aBHCHUT OT Ube-
ro-ambo TMpOU3BOJIa»; SABISETCS Oojiee MPOCTHIM B MHTEJJIEKTY-
aJIbHOM OTHOILLEHMH TI0 CPAaBHEHMIO C MPABOM ITO3UTHBHBIM.

Ilo3umuenoe npaso — 3TO COBOKYITHOCTh MMIIEPAaTMBHO-aT-
PUOYTUBHBIX MepeXUBAaHW MHAWBUAOB, KOTOpble BO3HUKAIOT
nod eo3deiicmeéuem TIPEIITMCAHWI 3aKOHOB M YCTAaHOBUBIIIXCS
obbryaeB. [lo3utuBHOE TMpaBo:

—» 3TO OAHOOOpa3HbIA M TPEAYCTAHOBJEHHBIN «IIa0JIOH
npaBujl AJis OoJjiee WM MeHee 3HAUMTEIbHBIX Macc JIIoIei, He-
CMOTpSl Ha pa3iMyue MX XapakTepa, BOCHUTAHUS»;

—>» OHO TOJBEPXEHO «3aJep>KKaM pa3BUTHUSI, OTCTaBaHUIO OT
HACTOMIIEHA TYXOBHOM, SKOHOMMYECKON W MHOMN XU3HW».

Ecth uckimounrtenbHas cdepa ACHCTBUAS TTO3UTHUBHOTO TIpa-
Ba (rocymapcTBeHHOe (hMHAHCHPOBAaHUE), TaKXKE €CTh MCKIIO-
qyuTeabHasg cdepa JEHCTBUS WHTYWUTUBHOTO IipaBa. Poccud,
MHOTIOYHUCJIEHHbIE HapoAbl KOTOPOM HaXOOWJIMUCh Ha pa3HbIX
CTYIEHSIX KYJBTYPHOTO pa3BUTHUS, MpeacTaBisiachk [lerpaxuii-
KOMY <«LIapCTBOM MHTYMTMBHOIO MpaBa MO MNPEUMYIIECTBY».
KpoMe Toro, ectb chepa mapaiielbHOTO ACHCTBUS TO3UTHB-
HOTO0 U MHTYUTHMBHOIO TpaBa — CeMeWHble OTHOLLIEHMUSI.

' TleTpaXXMIKOTO YMpeKaau B TOM, YTO OH TPEIJOXMJ OMpeaeseHHe MpaBo-

BOW MCHUXMKM, a HE CaMOro mnpasa.

I1. ITpaBo opuManbHOE M TTpaBO HEOGUIINATBLHOE.

Ilpaso oguyuasvroe — 3TO MpPaBO, KOTOPOE NEWCTBYET MIPHU
noaAepxke rocygapcTBa. IIpaBo odunuanbHOEe BKIIOYAET B
ce0s1 TIpaBO MO3UTUBHOE, IIPEXIEC BCETO 3aKOHOAATEILHOE Ipa-
BO, XOTSI MCTOPUYECKM CTaTyC O(UIIMAIBHOIO IIpaBa IIOMHMO
3aKOHOJATEJIbHOTO MMeEJM: KaHOHMYECKOE IIpaBO, OOBIYHOE
MpaBo, 3KCIEPTHOE IPaBO («OTBEThl» PUMCKHUX IOPHUCTOB) M Hp.

IIpaBo oduiManbHOE BKIIOYAET B Ce0SI TAKKe IPABO MHTY-
WTUBHOE — aKCHMOMBI MHTYWTHBHOIO IIpaBa, KOTOPHIE ITOJIb3Y-
J0TCd TOAJEPXKKOM rocygapcrBa: «B pasHBIX 4acTsIX PYCCKOIo
3aKOHOJIaTeJIbCTBA BCTPEYAIOTCS MPSIMblE YKa3aHUs Ha CIpa-
BEIJIMBOCTh, TOOPYIO COBECTh, KaK HAa MAcITaObI IJIsI pelIeHUs
Pa3HBIX IIPAaBOBLIX BOIIPOCOB»

Ilpaso HeoguyuasvHoe — TPaBo, KOTOPOE HE MMEET TOIICPXK-
KU rocygapcTBa. DTO IpaBO IIpeAriojiaraeT CYIIECTBOBAHME CO-
IIUAIBHBIX KOH(MIMKTOB Y Heo(UIMaTbHbBIE CIIOCOOBI MX pa3pe-
meHusd. K HeodbuImaabHOMY IIpaBy OTHOCUTCS MPaBO IETCKOE,
ceMeliHOe, IJIEMEHHOE, KPECThIHCKOEe, TOPOACKOe, IPaBO Me-
IIAHCTBA, MMAPTUITHOE IIPaBoO, MPaBO IPECTYITHBIX IPYIIT U Ap.

IIcuxonornueckast Teopusi mpaBa IleTpaxmiikoro oxasaia
3HAUMUTENIbHOE BIMsSHME Ha mpaBoBble B3rsiael I.JI. I'ypBuua,
I1.A. Copoxuna, A.®. Kepenckoro, M.A. PeiicHepa u ap. B
20-¢ . XX B. TIpaBOBen MapKCHCTCKOro Tonka M.A. PeiicHep
mcai, 4To B rpaxnaHckoM IpaBe CoBerckoli Poccum BeIpaxke-
HBl OypXya3HbIE SMOLWHU, B 3€MEJIbHOM KOAEKCE — SMOLIMH
KPECTbsIH, a B KOHCTUTYLIMU — IIposieTapckue smoruu. CBoro
aKTyaJbHOCTb TICHMXOJIOTMYEcKasi Teopus IpaBa IleTpaxkuiikoro
He TOTepsla U B HACTOSIIIEe BpeMs.

16.4. HopmatumsucTckas Teopus npasa
n rocynapcrtea . Kenb3eHa

I'anc Keansen (1881—1973) — aBcTpuliCKHMii IOPUCT, OC-
HOBaTeJlb TEOPUU IIPAaBOBOIO HOPMAaTWMBU3MAa, WU <«IUCTOIO
YUEHUsI O TIpaBe».

Anoxa. B nHavame XX B. CIOXUIUCH OCHOBHEIE ITPABOBBIC
KOHIIETILINM TpaXkIaHCKOro obiiecTBa. FOpumuyeckuii MMo3UTH-
BU3M TIPOIOJIKal pPa3pabOTKy JIOTMKM HOPUANYECKUX KOHCT-
PYKLIMI, IPUEMOB TOJKOBAaHUS M IIPUMEHEHUS IIPaBOBBIX HOPM.
Hawnbonee pasBepHyTO€ M3J0XeHHE M OOOCHOBAaHUE IOPHUIM-
YeCKMU ITO3UTUBMU3M IIOJYyYMJ B HOPMATUBUCTCKOM Teopuu
I'. Kenb3eHa.
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buoepagpua. Ponuncs B Ilpare. C 1917 mo 1940 r. — mpo-
deccop Benckoro, KempHckoro, 2KeHeBCKOTO YHUBEPCHUTETOB.
C 1942 1. 1 mo koHIa Xu3HU O0bLT Tpodeccopom KammdopHuii-
CKOTO YHHUBEPCHUTETA.

MHorue ronbl MpUHYMMAaJI aKTMBHOE y4acTHE B ITOJIUTUYEC-
KOI XM3HU CBOEH cTpaHbl: paspaboran mpoekT KoHctuTylmu
ABcTpuiickoit pecniyoauku 1920 1., ObIT OTHMM M3 co3maTeneit
u cyneeit mepBoro B EBpore KoHcTuTylimoHHOTO cyma ABCTpUA
(1921—1929).

B 1933 r. Obl1 BEIHYXIEH SMUTpUpoBaTh U3 ['epmanuu, crna-
casch OT HALIMCTCKOro mpecienoBaHus. Kun BHavyane B I1IBeii-
mapuu, a ¢ 1940 r. obocHoBancsa B CIIA, rme momyumn rpax-
JIAHCTBO.

Jlozuueckoe ocnoeanue noaAUMUKO-NPABOBO2O YHEHUsL.
®dunocodnsi HEOKAHTUAHCTBA, CTOPOHHUKU KOTOPO pasyinya-
JIM HAYKW O CYIIEM M HayKy O JOJDKHOM: IePBBbIC M3ydalau SIB-
JICHWST TIPUPOABI M OOIIECTBEHHOM XM3HU, MCXOAS M3 3aKOHOB
MPUYUHHOCTHA, BTOPbIE — HOPMATUBHBIN IMOPSIIOK YEJIOBEYEC-
kux otHomeHui. [IpaBoBeneHue Kenp3eH oTHOCWI K HayKaM O
IIOJKHOM, pacCMaTpuBasl €ro Kak HOPMAaTUBHYIO COILIMAJIBHYIO
HayKy, 3aJaya KOTOPOM 3aKJ/II0YaeTCs B ONMMCAHUMU W ITO3HAHUU
MPaBOBBIX HOPM (IIPaBUJI AOJDKHOTO) M CO3MAaHHBIX UMW OTHO-
meHuii Mexmy moabmu. [IpaBoBegeHHe B TaKOM ITOHUMaHUK
MIPOTUBONOCTABIISIOCH Kelb3eHOM COILIMOIOruy IIpaBa Kak Kay-
3JIbHOM HayKe.

Ocnoenvie pabomot: «IIpobiieMa cyBepeHUTETAa M TEOPHS
MEXAYHApOAHOIro IipaBa», «QOOIlIasg TeopuUsl TIOCyaapcTBar»,
«O01IecTBO M MPUpPOAA: COLIMOJIOTMYECKOE MCCIeIOBaHUE»,
«ITpaBo O0BeguHeHHBIX Hanmit», «KoMMyHUCTHYECKasT Teo-
pus 1paBa», «HucToe yueHue o mpase».

Cooepircanue noaumuko-npaeoeozo yuenus. «4ucmomar»
npasoeoli Hayku. Kelb3eH BBICTYyNaeT 3a CO3MAHME <«UHUCTOM»
MPaBOBOII HAYKM, OUMIIIEHHO! OT BIMSIHUS CMEXHBIX HayK, MPe/-
METbI M3Y4eHMsI KOTOPHIX TECHO CBsI3aHbI ¢ mpaBoM: «KOpucmpy-
JIEHLIMSI COBEPLICHHO HEKPUTUYHO «PaCIIUPUIACh» 3a CUET TICU-
XOJIOTMM M COLIMOJIOTUM, 3TUKU M TOJUTUYECKON TEOpHU»; OT
MICOJIOTUYECKUX OLCHOK: «HucTas Teopust CTpeMHUTCS TPeoao-
JIETh UIEOJOTMIECKUE TEHIACHIIMM W OIMCaTh MpPaBO TaKUM, Ka-
KOBO OHO €CTbh, HE 3aHUMAsICh ONPABIAHUEM WJIA KPUTHUKOM».

Ilonamue npasa. Ilpaso Kkaxk CcoB80KYNHOCMb NPABOBHIX
Hopm. Kenb3eH Tak ompenessi GyHKIIMA HOPM IpaBa:

* pezyaupyiom uenogeueckoe nosedenue. KenbzeH gomycka-
€T, YTO TaK OBUIO He Bcerma: «DTO OTHOCUTCS JIMIID K COIM-
aJIbHBIM ITOPSIIKAM LIMBUJIM30BaHHBIX HAPOJOB, TaK KaK B IpEB-
HUX OOlIecTBax IOBeAcHUE XMBOTHBIX, PACTEHMI U Oaxe
HEOAYILIEBJIEHHBIX MPEAMETOB PEryJIupoBaIoCh IPaBOIOPSII-
KOM Hapsiy C ITOBEAEHHMEM JIIOIEIH»;

* npedycmMampuearom 603MOICHOCHb NPUMEHEHUS NPUHYHC-
denus K BUHOBHBIM JIMLAM 4yepe3 IMPpUYMHEHUE UM 3J1a: «DTO
3JI0 BBIpaXaeTcsl B JIMILIEHUU XW3HU, 3M0POBbsI, CBOOOIbI, Ma-
TepUaJbHBbIX X MPOYUX OJIar, U OHO IPUYMHSIETCSI BUHOBHOMY
TakKe M MPOTUB €ro BOJIM, a IIPU HEOOXOAMMOCTU — C IIpHUMe-
HeHueM GU3MYECKOM CUJIBbI, T.€. IPUHYIUTEIBHOY.

Ilpaso kak uepapxus npasosvix Hopm. Kenb3eH mpemiaraer
HepapxXUvecKylo KOHLEMNUUIo Ipapa. g Hero npaso — 3mo
uepapxus Hopm, B KOTOPOW JENCTBUTEILHOCTb HOPMBI KaXKIO-
0 YpOBHSI IPOMCTEKAET U3 IEeHCTBUTEILHOCTH HOPMBI 0oJjiee
BBICOKOTO YPOBHS.

HawmBriciieil U mocjeaHeil HOPMOI MepapXuu, YCTaHABIM-
BalOIIEl CHMCTEMHOE eIMHCTBO BCEX HOPM HAIIMOHAJIBHOTO IIpa-
Ba, SIBJSIETCSI TUIOTeTHYecKast ocHoeHas Hopma (Grundnorm).
IToHaTHE OCHOBHOI HOPMBI — KJIIOYEBOE ITOHSITHUE HOPMATUBU-
cTckoil Teopun mpaBa Kesnb3eHa. Dta HOpMa HUKEM He ycTa-
HOBJIEHA M He 3aduKcUpoBaHa B opuandeckux Tekcrax. OHa
MpeACTaBIsieT COO0M «MBICJEHHOE AONYIIEHUE» — TpPaHCLIEH-
JIEHTaJbHO-JIOrMYEeCKU mocTtynar. OCHOBHass HOpMa BbIpaxa-
eTcsl CIEAYIOLIUM obpa3oM: «JoaxcHo éecmu cebs mak, KakK
npednucvieaem Koncmumyyus». be3 OCHOBHOW HOPMBI HEJb3sI
YTBEPXIATh, UTO HOpMbl Koncmumyyuu, KOTOPbIE pacrooxXe-
HBI Ha CTYNEHb HUMICEe OCHOBHOU HOPMbL, TIPOU3BOIHBI OT HOP-
MbI 0o0Jiee BBICOKOTO YPOBHSI.

Chenytolast CTyIieHb U€papXun — «o00ujue Hopmbvl», yCTa-
HOBJIEHHBIE B 3aKOHOJATEJIbHOM IOPSIAKE WIM ITyTeM OObIYas.

HwxHsst cTyneHb WepapXuu — peuieHus cyoeil, NEeNCTBU-
TEJIbHOCTb KOTOPBIX OIPEAEISICTCS «OOIIMMI HOPMaMMt».

CoomHouenue mMeicoyHapooHo20 npasa ¢ HAUUOHAAbHBIM
npasom omodenvHvix eocyoapcme. Kellb3eH TIpU3HABAI MPUOPH-
TeT HOPM MEXIYHAapOJHOIO IIpaBa II0 OTHOILIEHWIO K HOpMam
HallMOHaJbHOro npasa. HalyoHanbHOE NHpaBO KaXIOro OT-
JIeJIbHOTO TOCyJapCTBa IOJKHO COOTBETCTBOBATh OOLIEH HOP-
Me MeXIyHapoaHoro npapa: «OCHOBHBIE HOPMbBI Pa3IM4HbIX
HaLIMOHAJbHBIX IPaBOMNOPSIAKOB OCHOBBLIBAIOTCSI Ha o0OIIei
HOpMe MEXIyHAapOIHOro Inpasonopsaka. .. Torma eIMHCTBEHHO
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WCTUHHAsI OCHOBHAs HOpMa, HOpMa, KOTopasl He cOo3/1aeTcs Tpa-
BOBBIM TIPOIIECCOM, a IPEAIOJIaraeTcsl IOpUINYECKUM MbIIILIe-
HHUEM, €CTh OCHOBHAsl HOpMa MEXIyHApOIHOTO IpaBa».

Tlonsamue eocyoapcmea. Kenb3eH BBICTYIIaeT CTOPOHHUKOM
fopuduueckoeo TIomxoda K TOHUMaHUIO rocynapctBa. [ocymap-
CTBO — DTO OIpeAeJCHHBIN Cpe3 CUCTEMbl 3aKOHOAATE/IbCTBA!

* KOHCTUTYLIMIOHHOTO;

* aIMUHUCTPATUBHOTO;

* 0 CyIOYCTPOICTBE.

locymapcTBo — 3TO «OTHOCUTEIBbHO IIEHTPATU30BaAHHbIM
MpaBoONOPSAAOK». JIJIsl 3HaHUS O TOCYIapCTBE JOCTATOYHO 3HA-
HUS oGUIIMAIBHOTO 3aKOHOJATEbCTBA. TaknmM obpazom, Keib-
3¢H OTOXIECTBIISIET TIPAaBO U TOCYAapCTBO.

OngHako OH OTPHUIIAET MACI0 MPaBOBOIO IOCYyAapcTBa, I10-
CKOJIBKY Kadcdoe TOCYIapCTBO HMMeeT IpaBOIoOpsiioK. Tep-
MWH <«IIPaBOBOE TOCYIapCTBO» — O3TO IUICOHA3M (peueBOe M3-
JIMIIIECTBO).

Konuenuus «uepapxudeckoro npasonopsiaka» Kenb3eHa Bo
MHOTOM OTpa3uja IMPaBOBYIO PealbHOCTb COBPEMEHHBIX KOH-
CTUTYLIMOHHBIX TocymapcTB. «HucTtoe yueHne o mpaBe» Keinb-
3eHa HE OCTaJlOCh He3aMEUYEHHBIM cpeau (DpaHIy3CKUX IpaBoO-
BenoB (Hampumep, Kappe me Mannbep). «HopmaTuBucrckas»
Teopust Kenb3eHa Mojyumia IIMPOKOE PaclpocCTpaHEeHUE W B
JlatuHcKOl AMepuKe, Tle HalllJla MHOTOYMCIEHHBIX CTOPOHHU-
KoB. BecombiMm sBisieTcst Bnusinue Kenb3eHa Ha aBCTPUMCKUX
npaBoBenoB (A. Mepkib, A. Depapocc), TmociaegoBaTeseii
BeHckoli mkonbl mpasa, ocHoBaHHOI Kenb3eHoMm. Pacnipoctpa-
HEHHasl B HacTosllee BpeMsl KOHLIETILMSI MpUMaTa MeXIyHa-
POMHOIO TIpaBa HajJ BHYTPUTOCYIAPCTBEHHBIM, IPEACTABICH-
Hast B Tpynax Kenb3eHa, sIBJIsIeTCS CYILISCTBEHHBIM BKJIAJIOM B
TEOPUIO MEXIYHAPOIHOIO IIpaBa.

16.5. Coumonormnyeckas lopucnpyaeHums
PockollayHga

Pocko IMaynn (1870—1964) — amepuKaHCKUIT MpaBOBE,
MpeACTaBUTEb COLMOJIOTMUECKON IIKOMBI TIpaBa.

Inoxa. TlpenenentHas mpaBoBast cuctema CIIA m xoporro
pa3BuTas MpUKIIagaHasi COLMOJIOTHUSL CO3Mau OJIArONPUATHYIO
cpely IS BOCIIPUSITUSL BO3HUKIIIEH B EBporie colomornyeckoi
IOPUCTIPYICHIIMM, MHOTOUYMUC/IEHHBIE MOC/IEN0BATENIM KOTOPO BHE-
CJIM 3aMETHBIN BKJIa[ B Pa3BUTHE MUPOBOM IOPUAMIECKON HAyKH.

Buoepaghua. 1o toro xak craTb IpaBOBEAOM, MOJYYWJI CTe-
neHb OakanaBpa OoraHuku (1888 r.), 3aTem cTerneHb AOKTOpa
6oranuku. CocTaBisii O0TaHMYECKYylo Kapty iurtata Hebpacka
(1892—1903) u oOHapyXuJl peaKuil Bua rpuOOB, ITOJYyUYMB-
mmii moToM Ha3BaHMe Roscopoundia. JIumb moToM cTan ropuc-
toM. B 1906 r. caenan mokjam Tepen aMepUKaHCKOM accolua-
et anBokaroB: «[IpyMUMHBI HEYIOBIETBOPEHHOCTH OOILECTBA
OTIIpaBJIicHUEM MPAaBOCYIWs», KOTOPBIM MPUHEC €My M3BECT-
HocTb. Ha mpotstkeHuu psiga et Obul mekaHoM [apBapiackoid
LIKOJIBI TIpaBa.

Jlozuueckoe ocnosanue npaeogozo yuenus. Ilon BiustHueM
dunocopuun mparMaT3Ma MpU3HAT HEOOXOIMMOCTh paccMart-
pUBaTh MOJIE3HOCTh, MTPAKTUYECKOE 3HAYCHWE TIpaBa IJist o0Ile-
CTBa, a HE paccyXaaTh O €ro uacajbHOM mpupoae. Mcmbitan
BJIUSTHME €BPOIEHCKUX MPABOBEIOB COLMOJIOTUYECKON OpUEH-
taumn — P. Mepunra, E. Dpnnxa.

Ocnoenote pabomor: «¥OpucnpyneHnus», «CoBpeMeHHast
npaBoBasi Teopusi», «ColuaibHOe yIpaBleHHEe MOCPEICTBOM
MpaBay.

Codepycanue npaeoesoii meopuu. IlayHn Bunen yeav npasa
B MPUMUPEHUU U TAPMOHU3ALUN CTAIKUBAIOIINXCSI MHTEPECOB.

B cBoeit pabore «CoBpemeHHas mpaBoBast Teopus» (1940)
BBIICIIUI MpU epYNNbl UHMEPECO8, 3aKPenasieMbiX NPAGOM:

— > NyOJMYHbIe MHTEpeChl (MHTEPECHl TOCYIapCTBa);

—> MHAWBUAYaIbHbIE MHTEPEChl (MHTEPEChl TUUHOCTU, WUH-
Tepechl CEMbH, CYOCTAHIIMOHAJIbHBIE MHTEPECHI, K YUCITY KOTO-
PBIX OTHOCSITCSI COOCTBEHHOCTh, CBOOOIA 3aBelllaHMS, CBOOOIA
MpeANPUHUMATENIBCTBA, CBOOOIA JOTOBOPOB);

—> 00LIEeCTBEHHBIE MHTEPEChl (MHTEepechl O0IIei Mopaiu,
o011Iell 0e30ITacHOCTH, OOIIECTBEHHBIX PECYPCOB M 1IP.).

IIpaso kax coyuanvrasn unxcerepus. J1esITeTbHOCTb IOPUCTOB
0 YCTAHOBJICHUIO PALIMOHAJILHOTO MOPSIIKA B OOILECTBE MOXKHO
YIOOO0OUTh ACSATEIbHOCTH WHXEHEPOB, MO3TOMY IPaBO — 3TO
«coyuanvras unicenepus»: «O pabore MHXEHepa CyIsT Mo ee
COOTBETCTBUIO MOCTABJICHHBIM 1IEJISIM, a4 HE TOTOMY, COOTBET-
CTBYeT JIW OHA HEKOel uaecaibHOU (opMe, TIPUHSITONH B CUITY
Tpaguiuu. B oTamyme oT mpouioro Beka MbI TAKKe ITOAXOIUM
K IeSITeJIbHOCTUA IOPUCTOB, CyAei, 3aKOHoIaTeleii».

IMpaBo, Mo3BoJIsIIONIEe OCYIIECTBUTh B XXU3HU LIETb TTPUMM-
pEHMSI U TapMOHMU3ALMY CTAJIKUBAIOIINXCS UHTEPECOB, SIBJISICT-
CSl COUUANbHBIM UHCMPYMEHMOM, CPEICTBOM oOOecIedeHUs
BbICHICH (POPMBI COLIMAIBHOTO KOHTPOJISI HAJl JIIOJbMU.
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Eciau B amoxy aHTMYHOCTH, cpedHUX BeKoB 1 B HoBoe Bpe-
M$ COLUMaJIbHBI KOHTPOJb OCYIIECTBISJICS B OCHOBHOM IpHU
MOMOUIN PEIUTUU U MOPaAJIU, TO B XX B. 3TOT KOHTPOJIb OCY-
LIECTBJISIETCS YK€ TOCPENCTBOM TIpaBa, a <«BCE OCTaJbHbIE
BUZIbl COLIMAJIBHOTO KOHTPOJSI JACUCTBYIOT MOJ HaA30pOM U B
COOTBETCTBUHU C TpeOoOBaHUSIMU MpaBa». IIpaBo — 3TO «BBICO-
KOCIelMaau3upoBaHHas ¢opMa COLIMaTIbHOTO KOHTPOJISI, OCY-
LIECTBJISIEMOTO HAa OCHOBE BJIACTHBIX MpPEANUCAaHWI B pamMKax
Cy/Ie0OHOrO WM aIMUHUCTPATUBHOTO MPOLIECCA».

Tpu uzmepenus npasa. TlayHn NoHUMAaET MpaBoO Kak:

1) npasonopsdok, T.e. peXUM YCTaHOBJIEHHBIX OTHOIIEHUIA,
MOJIEPKMBAEMBI CUCTEMATUYECKUM MPUMEHEHUEM TPUHYX-
JIEHUSI CO CTOPOHBI TOCyNapCTBa;

2) COBOKYNHOCMb HOPMAMUBHO-NPABOBLIX AKMO6 (3aKOHOIA-
TeJabcTBa 1ITata HeBama u T.1.);

3) npouecc omnpasnenus npagocyodust, KOTOPHIA MOXET OCy-
LIECTBASATbCA JMOO Ha OCHOBE BTOPOrO INMOHWMAaHUs TIpaBa,
MO0 CaMOCTOSITEIbHO («IOCTULIMS Oe3 IpaBa»: Cyld TBOPUT HO-
BOE IIpaBO, He Oyay4M CBsI3aH HM 3aKOHOM, HU IIPELIEAEHTOM).

IIprBEPKEHHOCTH Cyleil «MeXaHWYECKON IOpUCIIPYIECHIINN»,
KOTOpasi MPeANOYUTAET JIOTUYECKYIO ACAYKIIMIO U3 3apaHee Oll-
peIeeHHBIX TPaBOBbIX IOHSTUI, WUTHOPUPYS COBPEMEHHYIO
JIEMUCTBUTEIBHOCTh «MHAYCTPUAJILHOrO obliecTBa», IlayHa mpo-
TUBOIIOCTABIISIET CYNeOHBIM MpolecC — TMOKMI U YYTKMA K
MOTPEOHOCTSIM XU3HU. 3HAYMTEIbHO CUJIbHEE, YeM aOCTpaKT-
Hble MPaBOBblE HOPMBI, Ha (pakTHUEeCKOe TOBENeHUE JIIoAe
BO3JEUCTBYIOT CYIEWCKUE PELICHUS, IPUHMAMAEMBbIE B 3ajie Cy-
JIeOHBIX pa30MpaTebCTB.

Knaccugukauus npaea. IlayHn pasadyaer:

—> «IIpaBO B KHUIax» (3aKOHOJATEIbCTBO);

—> «IIpaBo B IEUCTBUM» (IIPABOIIOPSIAOK, CYAEOHBIN U aaMu-
HUCTPATUBHBIN MPOILIECCHI).

IIpaBoBbie B3misiabpl Pocko IlayHma cHMCKanu eMmy peryTa-
LIMIO OJJHOTO M3 HauOoJiee aBTOPUTETHBIX IMPENCTABUTENEN CO-
nuosnornyeckoi opucrnpyiaeHuuu B CIIA u moayyunyd mupo-
KO€ MPU3HAHUE CPEAU aMEPUKAHCKUX CYIEH.

16.6. Peanuctuyeckas wkona npaea B CLUA

Anoxa. Peanmucruueckas IIKoja MpaBa BO3HUKIA B 20-¢ IT.
XX B. ¥ MMeJia TOMYISIPHOCTh MEXIY IByMSI MMUPOBBIMM BOY-
Hamu. Ee mosiBeHue CBSI3aHO € paclIMpeHUEM CyAeHCKOro yc-

MOTPEHUSI U C MPEACTABIEHUEM O TOM, YTO 3aKOH — 3TO He 00-
Jiee KaK MaTepuvall, IpeaOCTaBJICHHbIA B PaCIOPSDKEHUE CYIEH.
OueBUIHBIM ObLT TakkKe (baKT JIOTMYECKON HEOompeneeHHOCTH
MPELEeJEHTOB, YTO TO3BOJISIO CyAbsIM HaxOIUTb OOOCHOBaHUE
IJIS IPOTUBOTIOJOXHbBIX PEIICHUMA.

Cooepicanue npaeoeoii meopuu <«peaaucmoe». lllxona
MPaBOBOTO peaiu3Ma — 3TO TEOPETUYECKAsT OMIMO3ULIUS ILKOJIe
IOpUMYECKOTO TTO3UTUBU3MA.

ITpencraBuTeNsIM 1IKOJIBI IOPUINYECKOTO TTO3UTUBU3MA TIPU-
cylle MOHMUMATh MPaBO KakK 3aKOHOAATEIbCTBO, KOTOPOE COCTO-
WUT U3 OOIIMX MpaBuj, a cyleOHble pelleHrs Kak Mpenckasye-
Mbl€ PE3YJIbTaThl MPUMEHEHUS 3aKOHOIATENbCTBA B CYJE.

ITpeacraBuTeny MIKOJABI MPAaBOBOTO peaiMi3Ma CKENTUYECKU
OTHOCSTCSL K «<HOpMaM Ha Oymare». IIpaBo /UIsi HUX COCTOUT He
U3 mpaBuji (3aKOH W IIpeleJeHT — 3TO Bceraa MmpaBuiia), a
MpeaCcTaB/sieT CoDOIi:

—> desimeabHOCMb JINIL TIO pa3pelieHnIo KOHQIUKTOB;

—> peuwieHuss Cyaei M IPYTMX aAMUHUCTPATOPOB IO KOHK-
PETHBIM JIeJIaM. ;

Jloeuueckoe ocHosanue npasogoeo yuenus. <«PealnucToB»
MHTEpPECyeT OMXEBUOPUCTCKMIA (IMOBEIEHUYECKUI) ITOAXOH K
npaBy. [loaToMy OHU TMEpPEHOCAT LEHTP MPaBOBbIX MCCJIEA0BA-
HUI Ha M3YYeHUE TOBEAEHUS CyOell M OPYrUX HOJKHOCTHBIX
JIMLL aAMAHUCTpaTMBHOrO annapara. CorjlacHO TeOpuu OUXEBU-
opu3Ma IIOBeleHME YeJioBeKa €CTh COBOKYMHOCTb peaKIuid
opraHuM3ma Ha pas3IpaxuTesau BHellHel cpenbl. OHM paccyxaa-
10T 10 aHanoeuu: «4Yto Takoe MeauuuHa?» DTO NeSATeNbHOCTD
Bpaya, KOTOPBIA JIEUUT OOJIbHOrO. AHAJOTMYHBIM 00pa3oM #pa-
60, €CIIM OHO IPETEHIYET Ha COLIMalbHBIA 3(GhEKT, TOJKHO
paccMaTpuBaThCs Kak desimeabHOCMb AUy, KOTOpash Harpapie-
Ha Ha paspellleHre KOH(INKTOB».

Paznmuuator dea eapuanma npasoeoeo peasuzma:

1) ymepenHsiit peanusm (Kapin JlneBennH);

2) xpaiiHuii peanusM (Ixxepom ®PpaHK).

JInesemun Kapa Hukepcon (1893—1962) — amepukaHc-
KA IpaBoOBe, UCIIbITAN Ha cebe BausHue uaeir Pocko IMayHna.
bru1 pykoBoauTeneM IpoekTa mo cosgaHuio ExumHooOpa3Horo
toproBoro koaekca CIITA. ABTop paboT MO COLMOJIOTHUM TIpaBa,
a TakXke MO OpraHM3allvMy aaBOKaTypbl U MpodecCUuOHATbHOM
OTBETCTBEHHOCTU aJIBOKATOB.

Ocnosnute pabomoi: «KOpuctpyaeHIvs: peaiu3M B TEOPUH
1 Ha TpakThKe», «HeMHoro peannsma o peaimsmer.
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Codeporcanue noaumuro-npaeoeozo y4enus. JlneBenuH
MPU3HAET HAJIMYKe HOPM IpaBa («OyMaXHBIX HOpM», COmepKa-
IIMXCSl B 3aKOHAX M MpeleneHTax), HO. CYUUTAET, UTO CYJ MOXET
MIPUHUMATh UX BO BHUMaHUE WM UTHOPMPOBATh. YBEPEHHOCTU
HOpMa TIpaBa He JaerT.

JlneBenmH CBOIMII IMTOHUMAaHHE TIpaBa K MPaBOIPUMEHHUTEb-
HOM JeATeIbHOCTU U €€ pe3yabTaraM: «JlelCTBUSI, OTHOCSIINEe-
cs K cdepe CIopoB, SBsIIOTCA cdepoit npaBa. U mogu, KoTo-
pbIe OCYIIECTBJISIOT 3TO ACHCTBHE, HAIPUMED CYIbH, IIepUdHI,
KJIEPKH, TIOPEMIITMKYN WIA aaBOKATHI, SBISIOTCS OGUIIMATbHbI-
MU BBIpa3UTEIIMU TipaBa. To, 9TO 3T oULIMATbHBIE JINIA Pe-
IIal0T B OTHOIIEHUYN CIIOPOB, M €CTh, IT0 MOEMy MHEHHIO, CaMO
IpaBo».

®panK Ixepom (1889—1957) — aMepuKaHCKUIA IOPHCT, C
1940 r. 6b11 cymbeit AnennsimonHoro cyna CIITA BToporo ok-

pyra.
Jloeuueckoe ocnoseamnue npasoeo2o y4eHus: CIUIaB TICUXO-
noruu, ¢wiocopun mparmMaTMMa U COLMOJOTHH, — Yepe3

MOpU3MYy CYIEHCKOro OMbITA.

Ocnoenasn paboma: «I1paBo 1 cCOBpeMEHHOE CO3HAHUE».

Cooepucanue npaeoeoeo yuenus. CBOIO KOHIIEHLIUIO Xa-
paKTepu3oBal KaK <«KOHCTPYKTMBHBIM CKENTHIIU3M». JLIst
®psHKa XapaKTepeH «CKEICHC IO OTHOUIEHWIO K gaxkmam»,
KOTOpble OyleT YYMTHIBATh CyAbsl MPU PACCMOTPEHUU [efa:
«J10Ka3aTeJbCTBAMU CJIy>KAT YCTHBIE U NPOMUBOpeHUBble NOKA-
3aHUS, YTO W TPOUCXOAUT B OOJBLIIMHCTBE CYIEOHBIX IMpPOIIEC-
coB». ®paHK NMeET B BUAY TOKa3aHUs cBUmeTeneil. CBUIETENN,
KaK M BCe JIIOY, CKJIOHHBI 3a0JyXIaThCs: «4acTo OIIMbaloTcs B
OTHOIIEHWU TOTO, YTO OHW BMIEIM W CIbIIAIN, JUOO B CBOMX
BOCIIOMMHAHUSIX 00 YBUIEHHOM, JM0O0 B MepecKase CBOMX BOC-
NOMMHAHMI Ha Cyae».

Ilcuxonoeuueckue nopmpemot cyovu u npucsicHoix. Cynps,
KakK U TPUCSXKHBINA, MOTYT UMETh IMPENB3Thle MHEHUSI, 3ayac-
Tylo O6ecco3HaTe/IbHble, HE U3BECTHbIE UM CaMUM.

DTU NpeaB3sTble MHEHUS MOTYT ObITh B OTHOILIEHUM aJBO-
KaTa WiIX B OTHOIIIEHWM OJHOW U3 CTOPOH Ipoliecca.

OHM MOTYT HOCUTb XapaKTep pacoOBOr0 WU PEIUTMO3HOTO
HEeTIpUATHS.

Y OpUCSIKHBIX U Cyleli MOIYT ObITb OeCCO3HATENbHBIE CHM-
MaTUy U aHTUIIATUU TI0 OTHOIIEHUIO:

—> K XEeHIIUHAM (He3aMyXHHMM, PbDKUM WM OpPIOHETKAM);

—> MY>XYMHAM C HU3KUM TOJIOCOM;
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—> TeM, KTO B 0YKax € TOJICTBIMU CTEKJIaMu;

—>TeM, y KOrO HEPBHbI THK.

Cynps peliaeT KOHKPETHOE JIeJI0 HE Ha OCHOBE IPaBOBbIX
HOPM WM APYIUX JOTMYECKUX NOBOIOB, & HA OCHOBE WUHTYU-
LIMW, CUMIIaTUU WIA aHTUIIATUM, UPPALMOHAIbHBIX UMITYJIbCOB,
T.e. ()aKTOPOB <«IJIyOMHHOM IICHUXOJIOTUI».

Cchuika Ha HOpMY — 3TO JIMIIb JaHb MUA(OIOTUYECKHUM IIe-
peXUTKaM O IpaBe KaK CTaOWJIbHOM HOPMATUBHOI CHCTeME U
JieJlaeTcsl OHa YXXe Tocjie TOro, Kak pelieHue (hakKTUYeCKH COo-
3pesio B cO3HaHUMU cyapu. [Toatomy:

—> MpaBO MOXET BapbUPOBAThCS B 3aBUCMMOCTH OT JIMYHOC-
TU CyIbU, KOTOPOMY BbINAJ] CIydyail peliarhb Aeo;

—> MpaBo BcerJa HOCUT OTTEHOK HEOMNpeaeeHHOCTH.

Hoean Dpsuka: «COBEPLICHHO B3POCIbIA IOPUCT», KOTOPbIA
HE HYXJaeTcsl B aBTOPUTETE U KYJbTUBUPYET KOHCTPYKTUBHOE
COMHEHME, TTIOMOTalollee eMy pa3BUBaTh MPAaBO B COOTBETCTBUU
¢ TpeOOBaHUSIMM Pa3BUBAIOIIEICS LIMBUIN3ALINY.

Knaccugpuxayus npasa. ®psHK paznuyacT:

* JIeMCTBUTENBHOE MPABO, MO KOTOPbIM MMOHMMAETCs COCTO-
sIBIIIeeCS] CyleOHOe pelleHue;

* BEPOSITHOE TPaBo, T.€. MperojaraeMoe cynebHoe peleHue.

«PeanmucTel» Iokaszanu, 4TO CyAeOHBIN IIPOLIECC YacTO SIBJISI-
eTcsl CyObeKTMBHBIM UM HEIpEencKa3yeMbIM, W MOAYEPKHYJIU Or-
PaHUYEHHOCTh MPABOBbIX HOPM B KaueCTBE CPEACTB, OJHO3HAY-
HBIM 00pa3oM OMpENENSIONIMX CyAe0HOe pelleHuE.

16.7. HeoTomMmucTtckasa Teopus npasa
Xaka Maputena

Kax Maputen (1882—1973) — dpaHIy3cKUil peauruos-
Hblit putocod, MpeacTaBUTEb HEOTOMUCTCKOI Teopuu Tpasa’.

Anoxa. JIBe mupoBbie BoiHbI. Co3maHue MeXTYHApOIHBIX
MHCTUTYTOB, MPU3BaHHBIX 3alUTUTH IpaBa 4enoBeka (OOH,
Bceobmias geximapauus npaB deoBeka u 1p.). Bce 3To 00ycno-
BWJIO obOpalnleHue KaToiauyeckoro ¢uiaocoda MaputeHa K mpo-
OyieMe mpaB 4elIoBeKa.

buoepaghusa. Pomwics B IpoTECTAHTCKOM ceMbe, HO 3aTeM
npuHsan karonudectBo. B 1899 r. moctynun B CopOoHHYy, Tae
Mu3ydyajJ €CTeCTBO3HaHue u ¢uiocopuio. B yHuBepcureTcKkue

' HeoromMmsMm (Heo + TOMH3M) — OT UMEHH XpUCTHaHCKoro Teoiora XIII

®ombr (Thomas) AKBHUHCKOTO.
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rofbl yBIeKalcs (bMIOCODCKUMHU TEOPUSIMU: XPUCTUAHCKUM
cornanmu3mom IlII. Tlerm, matyntuBuamom A. beprcona, penu-
ruo3HbiMu uaesimu JI. biya, monm BaustHuem Kotoporo B 1906 T.
MPUHST KaTojndeckoe BepoucnoBeganue. Kuura dombl Ak-
BUHCKOro «CyMMa TeoJIOTMM», NMpoYMTaHHas MapuTeHOM B
1910 r., mpousBesa MmepeBOpPOT B €ro CO3HAHWU. MHOTME TOombl
MapuTteH MOCBSITWI IIPENONaBaTeNbCKOM U MOJUTUIECKON Jesi-
TEIbHOCTU: YUTAJ JIEKIIMU He TOJbKO Bo dpaHIUM, HO U B
CIIA, Aurmuu, Kaname. C 1940 mo 1945 r. — mpodeccop
IIpuncronckoro n KoayMOuiickoro yHMBEpCUTETOB. 3aTeM B
TeYyeHUe HeCKOJIbKUX JieT — mocon ®panuum B Batnkane. B
1948—1960 r. — BHOBB B [IpuHcTOHCKOM yHUBepcuteTe. Chbir-
pall BaXHYIO POJIb B Ipollecce OOHOBICHUs (DpaHIy3CKOTO Ka-
tomuuama. Ymep B Tynyse (Opannusa) B 1973 1.

Jlocuueckoe ocnosanue noaumuxo-npaeoeozo yuenus. Ilpa-
BoBoe ydyeHue Pombl AKBUMHCKOrO U GmiocobCKue ydeHUs
XX B. (3K3ucTeHHManM3M U Ap.). Benen 3a @omoit AKBUHCKUM
MaputeH cumTa, 4TO €CTECTBEHHOE MPAaBO BOCXOMUT K BEYHOMY
6oxecTBeHHOMY 3aKoHy (lex aeterna), KOTOpPBIN SIBJISIETCSI MIe-
aJbHBIM PALlOHAIBHBIM IJIAHOM YIIPABJICHUSI MUPOM, 3aMBICIIOM
Bora, koTopoMy MOTYMHEHO BCE TO, YTO HEOOXECTBEHHO, HO CO-
[JJACHO KOTOPOMY MBbICIISILIEE CYIIECTBO HECPABHUMO BEIIIIE, YeM
npyrue 0oxbu co3HaHud: «EcTrecTBeHHOE MpaBO €CTh 3aKOH
JIAIIB TIOTOMY, YTO OHO CONPHYACTHO BeyHOMY 3aKOHY».

Ocnosnbie pabomoi: «I[1paBa detoBeKa M €CTECTBEHHBIN 3a-
KoH», «YenoBek M rocygapcrBo», «MopaibHasg bunocodus»,
«MHTEeTpalbHBI TYMaHHU3M».

Coodepaucanue noaumurxo-npasogozo yuenus. llonsmue ec-
mecmeeHH020 npaea u npobaemvl e2o no3uanus. MaputeH TIo-
CTaBUJI Mepel coOoi 1eJb — BIMCATh BOIPOC O €CTECTBEHHOM
TpaBe B COBpPEMEHHYIO I Hero (pmrocodckyro MbICTb XX B.,
onupasiCh Ha MpaBoBOe yueHUe Katoimdeckoro ¢umocoda XIII B.
®oMbl AKBUHCKOTO.

MaputeH TMCTaHLIMPYETCS OT IMOHUMAHHUSI €CTECTBEHHOTO
MpaBa IIKOJIAMU:

—> IOPUANYECKOTO TTO3UTHMBKU3MA. J1JI TIpeACcTaBUTENIeit 3TOM
mwKonbl (. OCTUH M p.) eCTeCTBEHHOE TPaBo IMPeaCTaBIIsIeT-
¢S TUIIb Memagopoii;

—> PaLMOHAIMCTUYECKOTO eCTECTBEHHOTO TipaBa. [1ist mipes-
cTaBUTeNel 3Toi Kokl (HaunHas ¢ I'. [polms) ecTecTBeHHOE
MpaBO — 3TO PedsbHOCMb, OTKPBITasl IJIS CBOETO MOHUMAHMSI
YeJIOBEYECKUM Pa3yMOM.

MaputeH paccMaTpUBaeT €CTECTBEHHOE IMPaBO C OHTOJIOTH-
YECKOM M THOCEOJIOTMYECKOI TOUeK 3peHUs.

C oumonoeuyeckoil TOUKU 3PEHUs] €CTECTBEHHOE IpaBoO —
5TO TpaBUJia YEeJIOBEYECKOTO MOBEIECHUsI, KOTOphle 00yCIoBIIe-
HbI OJAMHAKOBOW 4YeJIOBEUECKOM MPUPOIOM U COBMECTUMEI C
Heil. PackpbIBasi MOHATHE 4eI0BEUYECKON TTPUPOALI, MapuTeH
yrBepxkaall: «YeloBeK ecTh CYIIECTBO, HAAEJICHHOE PasyMOM»;
«MMeEET LIeJIN, KOTOphble ¢ HeOOXOAMMOCTbIO COOTBETCTBYIOT €T0
CYIIHOCTHOM KOHCTUTYLUU U KOTOPbIE OJWHAKOBBI JJISI BCEX».

EcrecTBeHHOE TMpaBO 06ECIeYMBAET HopmaabHoe (GHYHKIIO-
HUpOBaHUE YelloBeuecKoro poaa. Bce MHorooGpasmue IpaBui
€CTEeCTBEHHOTO IIpaBa COOTBETCTBYET 6CeM MOPAJbHBIM 3aKO-
HaM (HE TOJIBKO MCXOOHBIM M OCHOBOITOJIATAIOIINM, HO U MaJjo-
3HAYUTEJIbHBIM, HE TOJBKO OCO3HABaeMBIM ceiiyac, HO U TeM,
KOTOPBIE JIIOAW OCO3HAIOT B OTHAJIEHHOM OYIyIleM).

MapuTeH BHOCUT 3JIEMEHTHI HEOIpEeNeICHHOCTH U OUHA-
MWYHOCTH B TTIOHMMaHUE €CTeCTBEHHOTO IMpaBa, MOCKOJbKY He-
BO3MOXHO JaTh BCEOOBEMITIONIYIO XapaKTEPUCTUKY CYIIHOCTH
yesoBeKa: «AHTesl, KOTOPbIii CBOMM aHTEeJLCKUM CITOCOOOM IT0-
3HAJI ObI YeJO0BEYECKYIO CYLIHOCTb U BCE BO3MOXHBIE CUTYALIUK
YeJIOBEUECKOro CYILIECTBOBAHMS, 3HAN OBl M €CTECTBEHHOE IPaBO
B €r0 GECKOHEUHOCTU U MPOTSKEHHOCTU. MBI He 3HaeM» .

EctrecTBeHHOE TMpaBO C eHoceono2u4eckoli TOUKUA 3pEeHUS
npeAcTaBisgeTcss MapuTeHy NO3HaBaeMbIM, XOTsSI OHO He SIBJISI-
€TCSl TIPABOM TTHCAHBIM.

Tpamuius MOHUMATh €CTECTBEHHBINA 3aKOH KaK HEeNnUCAHbL
3GKOH BOCXOIWT COINIACHO MapuTeHy K aHTMYHOCTHU, a UMEH-
HO, K repouHe Tpareguu Codokiia AHTUTOHE, KOTOpasl TT0X0po-
HMWJIa CBOETO Opara BONpeKU TpuKasy Lapsi KpeoHra: «AHTHTO-
Ha, KOTopas OCO3HaBalla, UToO, MPEeCTyIas YeJOBeUeCKUl 3aKOH
M Hecs 3a 3TO Kapy, OHa MOMUYUHSIETCS BHICIIEMY MOBEJICHUIO,
HETMMCAHBIM U HETPEIOXHBIM 3aKOHAM, SIBJISIETCSI BEUHOM Tepo-
WHE eCTeCTBEHHOrO TpaBa, MOCKOJBKY, KaK OHa TOBOPUT, 3TOT
HEMMCaHbI 3aKOH He OBUI CO3IaH A00pOii BoJeil BYepalllHETO
WA CETOMHSIIHErO THS».

CylecTBOBaHUE HEMUCAHOTO €CTECTBEHHOTO 3aKOHA TpU-
3HABAJIM TaKXe Tpeueckue Guiocodbl, puMcKUe cTouku u Lu-

! Takoro poza ToAX0MA K MOHHMAaHMIO CYLHOCTH YEN0BeKa W eCTECTBEHHOTO
NpaBd COOTBETCTBYET (PHIQCOPHH IKIHCTEHLHATHIME, COMIacHO KOTOPOH Cylle-
CTBOBAHHE YEIOBEKA NPeAILECTBYET ero CYIIHOCTH.
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nepoH, anocron Ilasen, AsryctuH, ®oma AKBUHCKMIA, ['pormii
u ap. B atom psaay Meicaurteneit MapuTeH oco00 BBIACISET
®omy AKBUHCKOTO, MPpU3HABas TOT (GaKT, UYTO «OH OAUH MOCTUT
CyThb Jiefia B 1LIEJOCTHOM U TIOCIENOBATEIbBHOM YYEHUU, KOTO-
poe, K CoXaJleHUI0, ObUIO c(hOPMYJIUPOBAHO TOCPEACTBOM He-
JIOCTATOYHO YETKUX TEPMUHOB».

Hermicanast (popMa ecTeCTBEHHOTO 3aKOHA CO3IaeT CYLIECTBEH-
HYIO CJIOXKHOCTb B €r0 MO3HaHWU. MapuTeH CUMTaeT HEBO3MOX-
HBIM allpMOPHO M BO BCEX aCMEKTax OIMPEIC/IUTh «HOPMbI Uesio-
BEUECKOTO TTOBEACHUST TTOCPEICTBOM JICKPETOB, KOTOphIE, KaK CUM-
Tajioch npeanvcanbl [Ipupomoit u PazymMoM, HO B IeiICTBUTETLHO-
¢t chOPMYJIMPOBAHBI ITPOU3BOJILHO W UCKYCCTBEHHOY.

Takoit moaxom, CBSI3aHHBIA ¢ MCKYCCTBEHHON CHCTeMaTHh3a-
LMel M palMOHAIUCTUYECKON IMepepaboTKOoil eCTeCTBEHHOTO
MpaBa, BIIepBbIe BcTpeuaeTcsl B Tpymaax I'yro I'pomusi, Bo Bpemst
MPUILIECTBUSL «MaTEMAaTUYECKOIO MBIIUICHUS». JlefiCTBUTEIIb-
HO, MaTeMaTUYCCKUMM aKCHMOMAaMM TIPEICTaBJISIOTCS IpaBUiIa
€CTeCTBEHHOTO MpaBa, copMyIupoBaHHbIe ['pouvieM: Bo3aep-
XKHUCh OT TIPUCBOEHUS YYXKOTO MMYIIECTBA, BEpHU HE3aKOHHO
yIepKUBaeMyIO Belllb U T.II.

MaputeH KpUTUYECKU OTHOCHUTCSI K PallMOHAIMCTUYECKOM
LLIKOJIE €CTECTBEHHOro mpasa: «...UejoBeueckuii pa3sym He OT-
KpbIBaeT TMPEIIMCAHNsI eCTECTBEHHOTO IpaBa B aOCTPaKTHOU U
TeopeTUIecKoil opMe, B BHIE IMOCICIOBATEIIEHOCTA T€OMETPU-
YyecKUxX TeopeM. bojiee TOro, oH He OTKpBIBaeT MX MOCPEICTBOM
JIOTUYECKOTO BBIBOJA, T.€. IyTeM PaLIMOHAIBHOIO MO3HAHUSI».

I[MoHMMaHKMe eCTeCTBEHHOIO IIpaBa Ha YpOBHE CaMOOYEBUII-
HOTO TIPUHIIWIIA — «3TO 3HAHUE O TOM, YTO MbI JOJDKHBI -
J1aTh 100po U n3berarth 31a». Ho 3T0 IUIb OCHOBHOW TTPUHLIMII
€CTeCTBEHHOIrO TIpaBa, a He CaMO €CTeCTBEHHOE IIpaBo, MO-
CKOJIBKY OHO <«SIBJII€T CO0O0il COBOKYITHOCTb Bellleii, KOTOphIE
cJeayeT U KOTOpble He CJIEeAyeT JeJiaTh, UTO BBITEKAET U3 HETO
¢ HeoOxomuMocThlo. To, 4TO B OompenesicHUM STUX Belleil BO3-
MOXHa J1fo0ast oIIMOKa U JII000e MCKaXKEeHUE, O3HA4yaeT JIUIIb,
YTO HaIllM IJIa3a CJICTIbl, Hallla Tpupoaa rpydba U OecKoOHeYHOe
MHOXECTBO CJIyJ4ailHOCTel MOXET MCKAa3UTh Hallle CYXICHME.
MOoOHTEHb eXMIHO 3aMETUJI, YTO Cpely HEKOTOPBLIX HApOIOB WH-
LIECT ¥ BOPOBCTBO CUMTAJIVCH JOOPOIETEbHBIMUA TTOCTYITKAMMU.
IMackanst aTo0 1IoKUpoBanao. Bce aT0 He moKa3bpIBaeT HUYETO
MMPOTHUBOpEYAIETO0 eCTeCTBEHHOMY IIpaBy, — He 0OoJiee, 4eM
olmmMOKa B CIIOXXEHMHM IOKAa3bIBaeT YTO-JIMOO TMPOTHBOpEYallee
apudMeTnke ...».

Kaxk e Torma mo3HaTh €CTECTBEHHOE IIpaBO, KOTOPOE MMEET
JIMIIb HeNMcaHyo ¢dopMy? MapureH, ciaeaysl pacCyKACHUSIM
®oMbl AKBUHCKOTO O €CTeCTBEHHOM IIpaBe, CUMUTAET, YTO eCTe-
CTBEHHOE IIPaBO MO3HAETCI Yepe3 CKIOHHOCTU YEJOBEYECKOM
OpUPOIbI, KOTOPbIE M HAIPABJISIOT YEJIOBEYECKUU pasyM K
OCO3HAHMIO MpeanucaHuil ectecTBeHHoro npasa'. Iloatomy
€CTECTBEHHOE MpaBO HE MO3HAETCS IMOCPEACTBOM ITOHITUN W
JIOTMYECKHUX YMO3AKJIIOYEHUI, OHO ITO3HAETCS JIUIIb Yepe3 KOH-
reHUAIBbHOCTD : «...3TO HESICHOE, HECHUCTEMAaTUUECKOe, KU3HEH-
HO€ II03HAHME IOCPEACTBOM COINPUYACTHOCTU IIPUPOAEC WIHU
KOHT€HUAJIbHOCTH, KOIJIa MHTEJUIEKT, YTOOBbI BHIHECTU CYXKIIEHUE,
MPUCTYIIMBAECTCS K BHYTPEHHEU MeJOOWM, KOTOPYIO CO3Mal0T B
CcyObeKTe BUOPHPYIOIIME CTPYHBI BEUHBIX YCTPEMJICHUII».

s TOro 4ro0bl MO3HATh €CTECTBEHHOE IPaBO HEOOXOMUMO
MOIKJTIOYMTD:

—> MOpaJIbHOE CO3HaHUE NOOPOAETEIbHOTO YeJIOBEeKa;

—> MUCTUYECKOE CO3HAHUE CO3epLIaTEN;

—>MO3TUYECKOE CO3HAHUE XyNOXKHHUKA.

Bce aTi Buabl co3HaHMS TO3BOJISIIOT MapuTteHy chopMynm-
pOBaTh JuUHaMUYeCKUe cxXemMbl eCmecmaeHH020 npasa™:

* JIIOAW JOJDKHBI XXUTh BMECTE, MOMYMHSISCH PSAYy MpaBUl U
3aIpelICHU;

* JIMIIUTh XU3HU 4YeJoBeKa — ropasno 0oJiee CEepbe3HO,
yeM yOUTh KaKoe-JI1M0O KMBOTHOE;

* «CeMelHasg rpylmna A0/KHA MOAYMHATHCS HEKUM YCTaHOB-
JICHHBIM 0Opa3liaM TOBEACHMS»;

* CEeKCyaJbHbIC OTHOIIEHMS JODKHBI OBITh MOMTYMHEHBI OII-
pEeIEeNeHHBIM OTPpaHUYECHUSIM;

* «MBI 00s13aHBI BUIEeTh HeBummmoe».

DT IMHAMMYECKHME CXEMbl €CTECTBEHHOIO IIpaBa MCTOPU-
YeCKHU TPOSBWINCH U MPOMOJIKAIOT MIPOSIBISITECS B pa3HOOOpa3-
HBbIX U OTHOCUTEJIbHBIX ITpaBUJIax IMOBEACHUS, «B KOTOPBIX pa-
3yM BCE€X HApOJOB 3€MJIM BbIPAa3WJ CBOE 3HAHWE Ba’KHEUIINMX
ACMEKTOB €CTECTBEHHOTO ITpaBa».

' doma AKBUHCKHUI TMOJiarai, 4to K «eCTeCTBEHHOMY 3aKOHY OTHOCHMTCSI BCE
TO, K YeMy YEJOBEK MMEET MPUPOIHYIO CKIIOHHOCTb>.

’ KOHTeHUaTbHOCTh — COBMAieHUe 110 AyXy WIM MO 00pa3y MBICIEii.

* JlaHHbIEe aHTPOIIOIOTMYECKON HAYKM MOATBEPXIAIT YHUBEPCATbHOCTh €C-
TECTBEHHOTO IpaBa, €CJIM IO HUM MOHUMATh «OCHOBHbIE TMHAMMYECKHE CXEMbI
€CTeCTBEHHOIO TpaBa».
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MaputeH yka3biBaeT Ha (DakT pa3BUTHUSI KaK CaMOTO ecTe-
CTBEHHOTO IIpaBa, TaK X HAIIIero 3HaHUs O €CTECTBEHHOM IIpaBe
B pa3jauyHbIe 3M0XU: «TaK, Hampumep, B 3MOXYy APEBHOCTU U
CpenHeBEeKOBbSI B €CTECTBEHHOM IIpaBe B OOJIBIIIE Mepe yie-
JISIJIOCh BHUMaHUE O0SI3aHHOCTSIM YeJIOBeKa, HEXEIM €ro mpa-
BaMm. OrmpenesieHHOE NOCTHXEHME (BEIMKOE TOCTIDKEHUE, pa3y-
meetcst) XVIII croneTuss cocTosio B OCBEIIEHWM TOTO, 4TO
€CTeCTBEHHOE IMpaBO TpeOyeT TakKe IIpaB 4YeIOBEKay.

B XX B., Mo MHeHnI0 MapuTeHa, «UCTUHHas M BCEOOBEM-
JIoIIasi Teopus JOJDKHA oOpallaTh BHMUMaHWE KaK Ha IIpaBa,
TakK ¥ Ha 00S3aHHOCTU YeJI0BeKa, KOTOphbIe 3aKiIovaeT B cebe
€CTeCTBEHHOE IIpaBO».

Hrak ecrecTBeHHOE IPaBO C TOYKM 3PEHUSI:

* OHMOAO2UHECKOU — 3TO TO, YTO TpeOyeTcs ISl HOpMallb-
HOI'O Y€JIOBEYECKOro CYIIECTBOBAHUS,

* eHOceon02U4eckoil — 3TO He KOHIENTYyaJbHO IT03HAHHOE
€CTeCTBEHHOE IIpaBO, a JIMIIb AWHAMUYECKHE CXEMbl €CTe-
CTBEHHOI'O IIpaBa, KOTOpPHIE IOCTUTAIOTCS dYepe3 OIIyIIeHUE
CYITHOCTHBIX CKJIOHHOCTEM OBITHSI YesIoBeKa.

Teopus npae uenogexa. MaputeH pelraet Ipo0aeMy MpaB dye-
JIOBEKa C OMNOpOIi Ha TEOPHUIO €CTECTBEHHOro IipaBa. [IpaBa ue-
JIOBEKAa BBITEKAIOT M3 €CTECTBEHHOIO IIpaBa: «Oiaromapsl ecTe-
CTBEHHOMY 3aKOHY YeJIOBeuecKasl JIMYHOCTh MMEET IIpaBO OBITh
yBaxkaeMoli, ObITb CyObEKTOM IpaBa U 00JadaTh MpaBaMM».

ITo mHeHuio MapureHa, IIKojia IPUINIECKOro MO3UTHBU3MA
«beccuabHa O0OCHOBATh CYIIECTBOBAHUE IIpaB, KOTOPHIMHU €CTe-
CTBEHHBIM O0pa3oM 00J1alacT YeJIOBEK, MpPaB MEPBUYHBIX M BBIC-
IIMX II0 OTHOIICHMWIO K IMUCAaHOMY 3aKOHOMIATEJILCTBY U K COIJIa-
IIEHUSIM MEXIY ITPaBUTEIbCTBAMM, IIPaB, KOTOPBIE IpaXkIaHCKOe
0OIIIECTBO MOJDKHO HE IapoBaTh Y€JI0BEKY, HO IIPU3HABATh U YT-
BEpKIaTh B KaUueCTBE YHUBEPCAIbHO IIEHHBIX M KOTOpHIE HMKA-
Kasl OOIIeCTBeHHAs] HEeOOXOMMMOCTh HE MOXET 3aCTaBUTh Hac OT-
MEHUTH WIM UTHOPUPOBATH XOTS OBl HA MTHOBEHME».

IIpobrema pazsumus npae uenosexka. «Crapble» IIpaBa CO-
MIPOTUBIISIIOTCST TIOSIBJICHUIO «HOBBIX» IIPaB. «B 4eJIOBEUYECKOM
HWCTOPUM HU OZHO «HOBOE IIpaBO» (S MMEIO B BUIY — HU OTHO
IIpaBoO, KOTOpOe 00Ilee caMOCO3HAaHME BHOBb OCO3HABaJIO) pe-
aJlbHO He ObLIO MpU3HAHO 0e3 O0OpbObI 1 Oe3 MPeoJoJeHUS XKe-
CTKOTO IIPOTHMBOCTOSIHUSI HEKOTOPBIX «CTapbIX IIPaB».

Tak ObLTO C IIpaBOM Ha CHpPaBEMIMBYIO 3apabOTHYIO IUIATY,
KOTOpPO€ BO3HMKIIO B IIpoliecce OOpPBOBI C YK€ CYIIECTBYIOII-

MM IIpaBaMM: IPaBOM Ha CBOOOIY ITOTOBOPOB M IIPaBOM YacT-
HOI COOCTBEHHOCTH.

MaputeH yyacTBoBajl B pa3paboTke Bceobiueil nexknapauuu
npaB yenoBeka 1948 r. OH cuwmrai, yto 31a Hexkmapalns ocTaB-
JISET MECTO KakK JUISl «CTapbIX», TaK U IJISI «HOBBIX» (COLU-
aJIbHBIX, SKOHOMWYECKUX, KYJIBTYPHBIX) IIPaB.

MapuTeH npenioxXwI KiaccupuKaluio IIpaB yejoBeKa, pas-
IIeJIUB MX Ha TPU TPYIIIIBL:

* IIpaBa MHOVBUA;

* IIpaBa IpaxXIaHWHA;

* MpaBa TPYASIIETrocs.

Ilpasa undusuda — 370 Takue IpaBa 4eJOoBeKa, KOTOPHIE
0e3yCJIOBHO COOTBETCTBYIOT €CTECTBEHHOMY 3aKOHy, OHM a0Co-
JIIOTHO Heomuyicoaemul:

—> IIpaBO Ha XW3Hb;

—> IIpaBO Ha CTPEMJICHHUE K CUHACTHIO,

—> IIpaBO Ha PEJIMTUO3HYIO CBOOOMY.

Ilouemy 3T mpaBa abcoaomno Heomuyxucoaemsvl! MapureH
TaK OTBEYaeT Ha 3TOT BOIIPOC: 3TU IIpaBa OCHOBAHBI «HA YEJIO-
BEUECKOM MpUpoIe, KOTOPYIO, KOHEYHO Xe, HU ONMH YeJIOBEK
HE MOXET YTPaTHUTh».

Ilpasa epaxcoanuna — 3TO TaKue IIpaBa 4YeJIOBEKa, KOTO-
pble BBHITEKAIOT M3 IIO3UTUBHOTO IIpaBa;

—> TIpaBo 00bEAMHEHMS B IOJIMTUIECKIUE TTAPTUM;

—>n30UpaTeIbHOE IIPaBo.

Ilpasa mpyodsweeocs — 3TO TakuWe IpaBa 4YeJIOBeKa, KOTO-
pble CAHKIIMOHMPOBAHbI IIO3UTUBHBIM IIPaBOM IIPU ITOJTHOM CO-
OTBETCTBUM MX PEKOMEHIAILIMSIM €CTECTBEHHOIrO 3aKOHa, o0Jia-
JIaHWe STUMHU MpaBaMU €CTECTBEHHO MPUCYILE JIIOISIM:

—> TIpaBO Ha TPYI;

—> TpaBo Ha 00BEAMHEHNE B IIPO(PCOIO3HI;

—> TIpaBO Ha CHPABEIIMBYIO 3apaOOTHYIO IUIATy M JIp.

®unocodust mpaB YyeoBeKa, pa3BuTast GpaHIy3CKUM (DUITO-
copoM, — ONMH M3 3HAYMMBIX MAEHHBIX MCTOYHMKOB Bceol-
el aeknapanuy IpaB 4yeioBeka (1948), B pa3paboTke KOTO-
poit MapuTeH NpUHUMAJI HEITOCPEACTBEHHOE yJacTHe.

®unocodust KyabTypbl MapuTeHa TOy4Ynia MpU3HaHWE Ha
II BatukanckoMm cobope. IlaBen VI B cBoeit sHIMKIMKe «O
nporpecce HapomoB» (1967) cchlmaeTcs Ha paboThl MapuTeHa.

®unocodust mpaBa U NpaB 4ejoBeKa MapuTeHa — BO3pPOXK-
JIeHe TEOPMH €CTECTBEHHOTO IpaBa B XX B.
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